11 JUNE 2020

EMPLOYMENT
ALERT

-
-—

e
-

o’ g -

-
UL

IN THIS ISSUE :

Summary of the CCMA and Labour
Court rules during lockdown

Access to the Labour Court and the CCMA has been
limited during lockdown level 5 and 4. With the
re-commencement of operations in the Labour Court
and CCMA, the respective institutions have issued
guidelines as to the new protocols to be followed
when issuing or perusing a matter in either the Labour
Court or the CCMA. The purpose of this infographic is
to assist you in understand the new protocols in place
when prosecuting matters in either the Labour Court
or CCMA and to simply the directives issued by the
respective institutions.
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SUMMARY OF THE
CCMA AND LABOUR
COURT RULES DURING
LOCKDOWN

Opening
date:20/05/2020. FILING

Service, filing and referrals physically, email or by fax.
If unsigned referrals, party must be contacted for signature.

CCMA communications, rulings, arbitration awards, ad hoc directives, settlement agreements,
subpoenas to take place electronically to be printed or stored electronically.

Physical attendance, service and collection only where Disaster Management Act 57 of 2002 (DMA)

allows and Occupational Health and Safety (OHS) measures are in place.

Electronic signature of documents/agreements is permitted, including SMS, WhatsApp, voice recording or any
electronic method that is not in the public domain and can be stored safely, retrieved and printed by the CCMA.

Where no electronic signature is available, parties may
agree on a different manner of confirmation.
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COMMUNICATION,
OPERATIONS,
SERVICE AND
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REFERRING
A MATTER

Certificate of no
outcome where
>30 days and no
agreement for
extension of time
*——0
>3° for the referral to

conciliation.

Where requirements
are not complied
with, Commissioner
may determine an
application in any
manner it deems fit.
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3 PRE-CON/CONCILIATION

Disputes of interest: parties and CCMA
should consent to writing for matter
held at the Employer's premises or

via video conferencing.

Disputes of right: CCMA will attempt

to pre-con new referrals. Telephonic,
digital platform or physical venue
determined by CCMA which may be the
employers workplace notwithstanding
the employers refusal to host.

SCHEDULING @
A HEARING

Case management Parties attempt to agree
must contact the to hold at their premises
parties. or on a digital platform.

Decided on the
papers if possible,
where necessary, use
video conferencing
facilities.

Commissioner may
direct evidence in
person where party
does not have access.

Where parties agree,
must complete
prescribed consent form
and OHS checklist.

Must be approved

by Provincial Senior
Commissioner, CSC, Regional
Senior commissioner or
delegated commissioner.
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ARBITRATIONS
AND ENQUIRIES

Parties may be directed to hold a
pre-arb conference, to reach consensus on:

Pre-arb minute must be
recorded in writing and
submitted to CCMA.

Statement of case: submitted
electronically 7 days prior to
arbitration, unless agreed on a
shorter time period.

Conducting arbitration at employer's premises or via video
conferencing and the facility used:

- Shorter notice of set down.

- Evidence via video conferencing or otherwise.

- Evidence by affidavit or statement.

- Any other information the CCMA / commissioner may require.

PHYSICAL
ATTENDANCE

¢ DMA and OHS Regulations to be complied with.
e Maximum 10 persons in a venue where a matter is being
heard, who must:

WITNESS, PARTY
IS ENTITLED TO

ADMINISTRATIVE
ASSISTANCE

Commissioner to
determine date and
time for person
available where the
Commissioner is
satisfied the other
requirements for
service have been

e

Objection to
conditions for physical
appearance in writing
to the Commissioner
or Provincial Senior
commissioner, who
will consider and
propose reasonable
alternatives or decide

met. Submit to Wear a face Use hand Abide by if the matter should be
compulsory mask. sanitizer. all social postponed.
screening. distancing
rules.

VIDEO
CONFERENCING
PROTOCOL
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Commissioner to

O r% O give instructions
— Commissioner Participants leave Microphones regarding
invites persons to No ambient hearing only at muted when recording of
speak. noise. the end. not speaking. proceedings. .
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APPLICATIONS

Parties shall endeavor to agree
to dispose of oral argument
and for the matter to be heard
on the papers
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Parties

o—o0
agree

Additional written
submissions to supplement
the papers sent to Registrar
via email no later than the
Friday before the week the

matter is set down.

Parties do
not agree

Communicate this in a practice Registrar will refer
note, setting out why/not oral *——* matter to Judge
argument is indispensable, to who will determine
the Registrar via email by 12h00 if a hearing will

on Friday before the week the take place in the
matter is set down. following formats:

[XX)
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LABOUR

delivered by email.

Matters set down during 27/03/2020 to 30/04/2020 were removed from the roll

@ and parties must apply in writing to Judge President for an expedited date.
Latest directive applies with effect from
04/05/2020 to 26/07/2020.

Service and filing to be
conducted via email.

Queries/communication to be addressed to Registrars,

or Judge’s Secretaries, via email.

Physical contact to be

eliminated or minimized.

Video conference.

Physical hearing.

Any other procedure to
limit contact.

12 TRIALS

Parties to submit
joint practice note to
Registrar after special
pre-trial conference
if applicant and
respondent cannot
co-operate, applicant
to submit own practice
note. Lack of co-
operation may attract
punitive cost orders.

Matters from
4 May 2020 remain
enrolled.
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Where parties are ready

to proceed:

« Arrangements to host
teleconference.

« Evidence on affidavit.

« Extent to which
physical hearing is
unavoidable.

Matter automatically
removed where no
practice note is received
or it is non-compliant
with practice manual

or the Directive, unless
one of the parties is
unrepresented.

Disposal of matters
(at the Judge’s
discretion):

Admission of evidence
by videoconference.
Physical court
hearing.

Evidence by affidavit.
Any other procedure
to avoid exposure.
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1 UNREPRESENTED
PARTIES
=
Opposed matters: legal @%

representative must contact
party and ask them to
contact the Registrar to
explain procedures; where
contact details are unknown,
the Registrar/Secretary shall
endeavor to communicate.
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LABOUR
Nt COURT

REMOVAL OF MATTER
FROM THE ROLL

Parties who agree not
to deal with the matter
under these conditions
must formally remove
matter from the roll 5
clear court days before
set down date.

1 CONDITIONS TO
ENTER COURT
BUILDING

° Comply with travel restrictions.

. v
Compulsory screening. ﬂ
_ A

° Social distancing rules. H
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VIDEO
CONFERENCE
ETIQUETTE
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Mute microphones when not speaking. Iil{l)

° Judge invites participants to speak. Q
0 Participants leave hearing at conclusion. H
(o]

° Audio file immediately sent to Judge for retention. I:[])))
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4 4 COVID-19 WORKPLACE HEALTH AND /
: SAFETY ONLINE COMPLIANCE TRAINING

Information. Education. Training.

We have developed a bespoke elearning product for use on your
learning management system, that will help you strengthen your
workplace health and safety measures and achieve your statutory
obligations in the face of the COVID-19 pandemic.

TR

To purchase or for more information contact OHSonlinetool@cdhlegal.com.

EMPLOYMENT

CASE LAW
UPDATE 2019

CHAMBERS GLOBAL 2014 - 2020 ranked our Employment practice in Band 2: Employment.
Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2020 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2018 - 2020 in Band 2: Employment.

Gillian Lumb ranked by CHAMBERS GLOBAL 2020 in Band 3: Employment. TOP RANKED

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2020 in Band 2: Employment. \. Chambers
W GLOBAL
Michael Yeates ranked by CHAMBERS GLOBAL 2020 as an up and coming employment lawyer. ®47020ve

Our Employment practice is ranked as a Top-Tier firm in THE LEGAL 500 EMEA 2020.
Fiona Leppan is ranked as a Leading Individual in Employment in THE LEGAL 500 EMEA 2020.

Aadil Patel is recommended in Employment in THE LEGAL 500 EMEA 2020. e
Gillian Lumb is recommended in Employment in THE LEGAL 500 EMEA 2020. LEGAL
Hugo Pienaar is recommended in Employment in THE LEGAL 500 EMEA 2020.

Michael Yeates is recommended in Employment in THE LEGAL 500 EMEA 2020.

Jose Jorge is recommended in Employment in THE LEGAL 500 EMEA 2020. EMEA



https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Case-Law-Update-2019.pdf

OUR TEAM

For more information about our Employment practice and services, please contact:

Aadil Patel Michael Yeates Anli Bezuidenhout
National Practice Head Director Senior Associate
Director T +27(0)11 562 1184 T +27(0)21 481 6351

T +27(0)11 562 1107
E aadil.patel@cdhlegal.com

E michaelyeates@cdhlegal.com E anli.bezuidenhout@cdhlegal.com

Sean Jamieson

Senior Associate

T +27(0)11 562 1296

E seanjamieson@cdhlegal.com

Mohsina Chenia

Executive Consultant

T +27(0)11 562 1299

E mohsina.chenia@cdhlegal.com

Jose Jorge

Director

T +27(0)21 4816319

E josejorge@cdhlegal.com

Faan Coetzee

Executive Consultant

T +27(0)11 562 1600

E faan.coetzee@cdhlegal.com

Fiona Leppan

Director

T +27(0)11 562 1152

E fiona.leppan@cdhlegal.com

Bheki Nhlapho

Senior Associate

T +27(0)11 562 1568

E bheki.nhlapho@cdhlegal.com

Asma Cachalia

Associate

T +27(0)11 562 1333

E asma.cachalia@cdhlegal.com

Gillian Lumb

Director

T +27(0)21 4816315

E gillian.lumb@cdhlegal.com

Avinesh Govindjee

Consultant

M +27(0)83 326 5007

E avinash.govindjee@cdhlegal.com

Riola Kok

Consultant

T +27(0)11 562 1748

E riola.kok@cdhlegal.com

Hugo Pienaar

Director

T +27(0)11 562 1350

E hugo.pienaar@cdhlegal.com

Tamsanqga Mila

Associate

T +27(0)11 562 1108

E tamsanga.mila@cdhlegal.com

Thabang Rapuleng

Director

T +27(0)11 562 1759

E thabang.rapuleng@cdhlegal.com

BBBEE STATUS: LEVEL TWO CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

PLEASE NOTE
This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11 562 1000 F +27 (0)11 562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 481 6300 F +27 (0)21 481 6388 E ctn@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 481 6400 E cdhstellenbosch@cdhlegal.com
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