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IS ARBITRARINESS A SUFFICIENT GROUND
TO ESTABLISH UNFAIR DISCRIMINATION IN
WAGE DIFFERENTIATION DISPUTES IN TERMS
OF S6(1) OF THE EEA?

In Naidoo and Others v Parliament of the Republic of South Africa [2018]
ZALCCT 38, 69 employees who form part of the Parliamentary Protection
Services (PPS) took Parliament to the Labour Court (LC) for allegedly
discriminating against them unfairly on an arbitrary ground as contemplated
by s6(1) of the Employment Equity Act, No 55 of 1998 as amended (EEA).
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IS ARBITRARINESS A SUFFICIENT GROUND TO ESTABLISH
UNFAIR DISCRIMINATION IN WAGE DIFFERENTIATION
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Parliament took a decision to enhance its
capacity of PPS by creating two new
positions, namely Control Chamber
Support Officer and Chamber

Support Officer, which
created a total of
66 vacancies.

Both parties agreed
in their pre-trial
minute that the LC
should address this
legal point prior to
dealing with the
merits of the case.
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In Naidoo and Others v Parliament of the Republic of South Africa [2018]

ZALCCT 38, 69 employees who form part of the Parliamentary Protection Services
(PPS) took Parliament to the Labour Court (LC) for allegedly discriminating against
them unfairly on an arbitrary ground as contemplated by s6(1) of the Employment

Equity Act, No 55 of 1998 as amended (EEA).

This provision prohibits unfair
discrimination on grounds such as race,
sex, gender, pregnancy, marital status etc
(listed grounds) or on any other arbitrary
ground. s6(4) prohibits different treatment
on any of the grounds in subsection (1) of
employees of the same employer doing
same work, substantially the same work, or
work of equal value.

Parliament took a decision to enhance

its capacity of PPS by creating two new
positions, namely Control Chamber
Support Officer (CCS) and Chamber
Support Officer (CSO), which created a
total of 66 vacancies, 37 of which were
filled by CSO's recruited from SAPS as the
existing PPS did not have the requisite
capabilities. CSO's were paid higher

than the PPS. It is on this basis that the
Applicants approached the LC alleging that
their manager was engaged in nepotism
by head hunting his colleagues from SAPS
and paying them higher salaries because
they are from SAPS. This decision to pay
higher salaries to CSO's on this basis is
capricious, unjustifiable and arbitrary.

In its statement of response, Parliament
denied that the work performed by PPS
and CSO's was of equal value and raised
a point in limine, that the Applicant’s
reliance on nepotism and employment
by SAPS does not constitute an arbitrary

ground within the meaning of s6(1) of the
EEA. Both parties agreed in their pre-trial
minute that the LC should address this
legal point prior to dealing with the merits
of the case. If the LC finds in favour of
Parliament on this legal point, it would be
the end of the matter.

Therefore, the court had to interpret
‘arbitrary ground’ within the meaning of
s6(1) and whether the applicant’s case as
pleaded constituted an arbitrary ground. In
dealing with this issue, the LC recognised
that our courts have applied a wide and a
narrow interpretation of “arbitrary ground”.

The Applicants argued that a wide
interpretation should be adopted and
arbitrary should be interpreted to mean
irrational and capricious in respect

of s6(4) wage differentiation disputes

and that ‘any other ground” must be
extended to include any actions which are
irrational and unjustifiable. On the other
hand, Parliament argued that a narrow
interpretation must be adopted and

‘any other ground’ interpreted to mean
grounds that are based on attributes and
characteristics which have the potential to
impair the fundamental human dignity of
persons as human beings or affect them in
a comparable manner. An arbitrary ground
must be akin to a listed ground.
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The Applicants failed

to show that the

grounds relied upon
is an arbitrary ground
analogous to a listed
ground and the case
was dismissed on this

basis alone.
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The LC in referring to relevant case law
adopted the narrow interpretation and
held that the effect of the introduction

of “on any arbitrary ground” in s6(1) is
simply that the ground must be affecting
human dignity in order to constitute

unfair discrimination. It has to be shown
that dignitas or right of equality as a
person, or that the personal attributes and
characteristics, have been impaired or
prejudiced. The arbitrary ground must be
analogous to the grounds listed in s6(1).
Arbitrariness in the context of unlisted
ground, the court found, is not a synonym
for irrationality or unlawfulness. Something
irrational would not necessarily constitute
discrimination. Discrimination is prohibited
on grounds that undermine human

dignity and not grounds that are merely
irrational. Irrationality of a differentiation
per se will not win a discrimination case
based on arbitrary ground. The arbitrary
ground complained of must cause injury to
human dignity.

DeQ|MdkerS/
2018

In applying the narrow interpretation,

the court found that the Applicants

did nothing more than to describe the
difference in pay as arbitrary, capricious,
unfair, unreasonable and unjustified.
Nothing in this description has something
to do with their attributes or characteristics
and do not impair on their human dignity
in a comparable manner to a listed ground.
Accordingly, the Applicants failed to show
that the grounds relied upon is an arbitrary
ground analogous to a listed ground and
the case was dismissed on this basis alone.

This is an important judgement to consider
when pleading discrimination on an
arbitrary ground in wage differentiation
disputes. It is important to ensure that

the arbitrary ground relied upon is one
that is analogous to those listed in s6(1),
i.e one that impairs or has potential to
impair on your dignity as a human being.
An arbitrary ground based on irrationality
or unfairness will not pass master of unfair
discrimination in wage differentiation
disputes.
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PMR Africa Excellence Awards for
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Find out what steps an employer can take when a strike is unprotected.

@ Click here to find out more

Hugo Pienaar was named the exclusive South African winner of the ILO Client
Choice Awards 2017 and 2019 in the Employment & Benefits category.

CHAMBERS GLOBAL 2014 - 2019 ranked our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2019 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2019 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2018 - 2019 in Band 2: Employment. TOP RANKED
Gillian Lurb ranked BV CRAREE e L T < Chambers ¥
S B ®  GLOBAL &
Gavin Stansfield ranked by CHAMBERS GLOBAL 2018 - 2019 in Band 4: Employment. 7019 ve

Gillian Lumb ranked by CHAMBERS GLOBAL 2017 - 2019 in Band 4: Employment.

N
(% CLICK HERE @
FOR THE LATEST SOCIAL You @
MEDIA AND THE WORKPLACE Tube 1
GUIDELINE -

(L)

LOH

4 | EMPLOYMENT ALERT 4 March 2019 CLIFFE DEKKER HOFMEYR



https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Social-Media-and-the-Workplace-Guideline.pdf

OUR TEAM

For more information about our Employment practice and services, please contact:

Aadil Patel

National Practice Head
Director

T +27(0)11 562 1107

E aadil.patel@cdhlegal.com

Gillian Lumb

Regional Practice Head
Director

T +27(0)21 4816315

E gillian.lumb@cdhlegal.com

Kirsten Caddy

Director

T +27(0)11 562 1412

E kirsten.caddy@cdhlegal.com

Jose Jorge

Director

T +27(0)21 4816319

E josejorge@cdhlegal.com

Fiona Leppan

Director

T +27(0)11 562 1152

E fiona.leppan@cdhlegal.com

Hugo Pienaar

Director

T +27(0)11 562 1350

E hugo.pienaar@cdhlegal.com

Nicholas Preston

Director

T +27(0)11562 1788

E nicholas.preston@cdhlegal.com

BBBEE STATUS: LEVEL TWO CONTRIBUTOR

Thabang Rapuleng

Director

T +27(0)11562 1759

E thabang.rapuleng@cdhlegal.com

Samiksha Singh

Director

T +27(0)21 4816314

E samiksha.singh@cdhlegal.com

Gavin Stansfield

Director

T +27(0)214816313

E gavin.stansfield@cdhlegal.com

Michael Yeates

Director

T +27(0)11562 1184

E michaelyeates@cdhlegal.com

Ndumiso Zwane

Director

T +27(0)11562 1231

E ndumiso.zwane@cdhlegal.com

Steven Adams

Senior Associate

T +27(0)21 4816341

E steven.adams@cdhlegal.com

Anli Bezuidenhout

Senior Associate

T +27(0)214816351

E anli.bezuidenhout@cdhlegal.com

Anelisa Mkeme

Senior Associate

T +27(0)11 562 1039

E anelisa.mkeme@cdhlegal.com

Sean Jamieson

Associate

T +27(0)11 562 1296

E sean.jamieson@cdhlegal.com

Zola Mcaciso

Associate

T +27(0)21 4816316

E zola.mcaciso@cdhlegal.com

Tamsanqa Mila

Associate

T +27(0)11 562 1108

E tamsanga.mila@cdhlegal.com

Bheki Nhlapho

Associate

T +27(0)11 562 1568

E bheki.nhlapho@cdhlegal.com

Siyabonga Tembe

Associate

T +27(0)21 4816323

E siyabonga.tembe@cdhlegal.com

Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 2 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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