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In the case of National
Union of Metalworkers
of South Africa
(NUMSA) obo
members and Aveng
Trident Steel (A division
of Aveng Africa (Pty)
Ltd) (2019) (Aveng) the
courts were tasked
with determining the
application of the
amended provision of
s187(1)(c) of the LRA,
setting precedential
headway on whether
an organisational
restructure, culminating
in amendments to
terms and conditions
of employment, will
always be automatically
unfair if dismissals
ultimately ensue.
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When are the winds of change

justified? Determining dismissals
where employees refuse an
employer's proposal

With the recent amendments to the
Labour Relations Act, No. 66 of 1995
(LRA) there has been much anticipation
as to how the application of the newly
amended sections would ultimately be
interpreted and implemented by the
courts. In the case of National Union of
Metalworkers of South Africa (NUMSA)
obo members and Aveng Trident Steel
(A division of Aveng Africa (Pty) Ltd)
(2019) (Aveng) the courts were tasked
with determining the application of the
amended provision of s187(1)(c) of the
LRA, setting precedential headway on
whether an organisational restructure,
culminating in amendments to terms
and conditions of employment, will
always be automatically unfair if
dismissals ultimately ensue.

In the above case, the Labour Appeal
Court (LAC) was required to determine the
fairness of the dismissal of employees who
had been dismissed by Aveng pursuant to a
retrenchment process. The retrenchments
came about as a last resort during an
organisational restructure which was
necessitated by the need for cost saving
exercises in order to remain profitable

and viable.

The dispute was referred by NUMSA on the
basis that the dismissals of their members
were automatically unfair, as the dismissals
were as a result of the employees’ refusal
to accept the employer's demand/proposal
in respect of a change to their conditions
of employment. Aveng, for operational
reasons, was forced to, inter alia, redesign
job descriptions which were aimed at

achieving necessary cost savings. Aveng
however maintained, and it was ultimately
found as such, that the dismissals were not
automatically unfair as envisaged in
s187(1)(c), but rather that of genuine
operational requirements which

were found to be justifiable in the
circumstances.

The court came to this decision by
considering the approach in Fry’s Metals
(Pty) Ltd v NUMSA & others (Fry's Metals)
by both the LAC and the Supreme Court
of Appeal (SCA), where similarly the court
was faced with a dispute where employees
argued that their dismissals had been
automatically unfair as they had refused to
work a new shift system.

In the Aveng case, considered in the
context of the amended s187(1)(c), the
court asked if the reason for dismissal
was as a result of “a refusal by employees
to accept a demand”. Due to Aveng
having only dismissed employees after
consultations regarding reasonable
alternatives for the retrenchments, and
where the regrading of the positions had
been rejected, the court held that this

did not invoke the provisions of

s187(1)(c) and that the dismissal

was therefore considered not to be
automatically unfair. This question was
distinguishable to that asked in Fry’s Metals
as same was phrased in accordance

with the wording of the LRA prior to the
amendments which read that a dismissal
will be automatically unfair if the reason for
dismissal was “to compel the employee to
accepta demand”.
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Considering this,

the LAC held that

the dominant or
proximate cause for
the dismissals was
Aveng's operational
requirements, which
had underpinned the
entire process, and
which had informed
all of the consultations
regarding the changes
to terms and conditions
of employment.

When are the winds of change

justified? Determining dismissals
where employees refuse an
employer's proposal..continued

The Appeal court in Aveng in considering
the matter further, implemented a two-
stage enquiry to determine whether or
not the dismissals were automatically
unfair. The first determination that

the court sought to make was that of
factual causation. The first question to
be asked is whether the dismissal would
have occurred but for the refusal of the
demand. If the answer is yes, then the
dismissal is not automatically unfair. If the
answer is no, as it was in this case, one
would need to move onto the second leg
of the enquiry; that of legal causation.

In determining legal causation, the court
held that even where there is evidence
suggesting a credible possibility that
dismissal occurred because the employees
refused to accept a demand, the employer

can still show that the dismissal was for a
different, more dominant and proximate
reason that is fair.

Considering this, the LAC held that

the dominant or proximate cause for

the dismissals was Aveng’s operational
requirements, which had underpinned the
entire process, and which had informed all
of the consultations regarding the changes
to terms and conditions of employment.

The employees’ dismissals consequently
fell within a zone of permissible dismissals
for operational requirements and did not
fall foul of s187(1)(c) of the LRA.

Accordingly, while employees cannot be
dismissed for refusing to accept a demand,
they can be dismissed if the reason for

the refusal results in a more dominant or
proximate operational necessity.

Mohsina Chenia, Nicholas Preston
and Jessica Osmond

CDH is a Level 1 BEE contributor — our clients will benefit by virtue of the recognition of

135% of their legal services spend with our firm for purposes of their own BEE scorecards.
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Employment Strike Guideline

Find out what steps an employer can take when striking employees ignore
court orders.

@ Click here to find out more

Hugo Pienaar was named the exclusive South African winner of the ILO Client
Choice Awards 2017 and 2019 in the Employment & Benefits category.

CHAMBERS GLOBAL 2014 - 2019 ranked our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2019 in Band 2: Employment.
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TOPRANKED ¢
V' Ch: 0
w Chambers %
S A——S————————— . GLOBAL &
Gavin Stansfield ranked by CHAMBERS GLOBAL 2018 - 2019 in Band 4: Employment. ®) 2019

Fiona Leppan ranked by CHAMBERS GLOBAL 2018 - 2019 in Band 2: Employment.
Gillian Lumb ranked by CHAMBERS GLOBAL 2017 - 2019 in Band 4: Employment.

s 4
(% CLICK HERE
FOR THE LATEST SOCIAL You
MEDIA AND THE WORKPLACE Tube

GUIDELINE

C DA

4 | EMPLOYMENT ALERT 20 June 2019 CLIFFE DEKKER HOFMEYR



https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Social-Media-and-the-Workplace-Guideline.pdf

OUR TEAM

For more information about our Employment practice and services, please contact:

Aadil Patel

National Practice Head
Director

T +27(0)11 562 1107

E aadil.patel@cdhlegal.com

Gillian Lumb

Regional Practice Head
Director

T +27(0)21 4816315

E gillian.lumb@cdhlegal.com

Jose Jorge

Director

T +27(0)21 4816319

E josejorge@cdhlegal.com

Fiona Leppan

Director

T +27(0)11 562 1152

E fiona.leppan@cdhlegal.com

Hugo Pienaar

Director

T +27(0)11 562 1350

E hugo.pienaar@cdhlegal.com

Nicholas Preston
Director
T +27(0)11562 1788

BBBEE STATUS: LEVEL ONE CONTRIBUTOR

E nicholas.preston@cdhlegal.com

Thabang Rapuleng

Director

T +27(0)11 562 1759

E thabang.rapuleng@cdhlegal.com

Samiksha Singh

Director

T +27(0)21 4816314

E samiksha.singh@cdhlegal.com

Gavin Stansfield

Director

T +27(0)21 4816313

E gavin.stansfield@cdhlegal.com

Michael Yeates

Director

T +27(0)11 562 1184

E michaelyeates@cdhlegal.com

Steven Adams

Senior Associate

T +27(0)21 481 6341

E steven.adams@cdhlegal.com

Anli Bezuidenhout

Senior Associate

T +27(0)214816351

E anli.bezuidenhout@cdhlegal.com

Sean Jamieson

Associate

T +27(0)11 562 1296

E seanjamieson@cdhlegal.com

Zola Mcaciso

Associate

T +27(0)21 4816316

E zola.mcaciso@cdhlegal.com

Tamsanqa Mila

Associate

T +27(0)11 562 1108

E tamsanga.mila@cdhlegal.com

Bheki Nhlapho

Associate

T +27(0)11 562 1568

E bheki.nhlapho@cdhlegal.com

Siyabonga Tembe

Associate

T +27(0)21 4816323

E siyabonga.tembe@cdhlegal.com

Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 1 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.

T +27(0)11 562 1000 F +27 (0)11 562 1111 E jhb@cdhlegal.com

CAPETOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T +27(0)21 481 6300 F +27(0)21 481 6388 E ctn@cdhlegal.com

STELLENBOSCH

14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 481 6400 E cdhstellenbosch@cdhlegal.com

©2019 8037/JUNE

EMPLOYMENT | cliffedekkerhofmeyr.com

CLIFFE DEKKER HOFMEYR



https://www.facebook.com/CDHLegal
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc
https://www.instagram.com/cdhlegal/
https://www.cliffedekkerhofmeyr.com/en/news/#tab-podcasts



