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On 21 June 2019, the International Labour Conference (ILO) in
Geneva, adopted a new Convention and Recommendation titled the
“Convention Concerning the Elimination of Violence and Harassment
in the World of Work” (the Convention) which seeks to combat and

eradicate workplace violence and sexual harassment alongside other
workplace issues.
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Employers that do

not ensure that their
relevant policies address
these aspects may be
held liable for failure to
take reasonable steps
and face the prospect
of punitive damages as
a consequence.
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On 21 June 2019, the International
Labour Conference (ILO) in Geneva,
adopted a new Convention and
Recommendation titled the “Convention
Concerning the Elimination of Violence
and Harassment in the World of Work”"
(the Convention) which seeks to combat
and eradicate workplace violence and
sexual harassment alongside other
workplace issues.

There has been, in the recent years, a
growing realisation and appreciation of
the prevalence and the devastating effects
of sexual harassment in the workplace,
both in South Africa and in international
jurisdictions. This was highlighted by the
“MeToo” movement, where shocking
discoveries and revelations were made,
regarding the number of persons that
were sexually harassed (especially by their
employers or by persons in positions of
power over them). This movement brought
awareness to this pandemic. This led the
ILO to adopt its first global convention to
combat violence and harassment in the
workplace. Conventions are legally binding
international instruments, which means
that member states have a responsibility
to promote a general environment of
zero tolerance. South Africa is a signatory
to such conventions and is obliged to
ensure that there are adequate laws giving
effect to the provisions of the convention.
Article 6 of the Convention requires that
each member state must adopt laws,
regulations and policies ensuring the right
to equality and non-discrimination in
employment and in occupation.

South Africa has progressed in terms of
recognising the threat that harassment
poses in working life. In E v [khwezi
Municipality and Another 2016 (5)

Violence and Harassment in the
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SA 114 (ECG) the High Court stated that
harassment creates an offensive and very
often intimidating work environment

and is “the most heinous misconduct

that plagues the workplace”. In Media 24
and Another v Grobler (2005) 3 All

SA 297 (SCA), the Supreme Court of Appeal
ruled that the employer’s duty of care
cannot be confined to an obligation to take
reasonable steps to protect employees
from physical harm, it must also in
appropriate circumstances include a duty
to protect employees from psychological
harm that is a result of sexual harassment.

What does all this mean for an employer
in South Africa? An employer must ensure
that there are competent policies against
harassment in its organisations which

will inform and educate employees

about sexual harassment and harassment
generally, as it often tends to be veiled by
other flattering gestures, this is highlighted
by Article 4(b) of the Convention. The
Employment Equity Act, No 55 of 1998
(The Employment Equity Act) is the
legislation which sets outs practical details
on handling sexual harassment, particularly
in the Code of Good Practice and Handling
of Sexual Harassment (The Code). The
Code describes the various forms of
sexual harassment and conduct which can
constitute sexaul harassment. Employers
that do not ensure that their relevant
policies address these aspects may be
held liable for failure to take reasonable
steps and, to prevent sexual harassment
face the prospect of punitive damages as
a consequence.
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Employment Strike Guideline

Find out what steps an employer can take when striking employees ignore
court orders.

@ Click here to find out more

Hugo Pienaar was named the exclusive South African winner of the ILO Client
Choice Awards 2017 and 2019 in the Employment & Benefits category.
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Social-Media-and-the-Workplace-Guideline.pdf
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Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 1 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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