
Constitutional Court grants  
life-long anonymity for children 
in criminal proceedings 

In the matter of Centre for Child Law & Others 
v Media24 Limited & Others CCT 261/18, the 
Constitutional Court considered an application 
by the Centre for Child Law (CCL) concerning 
the scope of protection provided by section 
154(3) of the Criminal Procedure Act (CPA). 
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Constitutional Court grants life-long 
anonymity for children in criminal 
proceedings 

In the matter of Centre for Child Law 
& Others v Media24 Limited & Others 
CCT 261/18, the Constitutional Court 
considered an application by the Centre 
for Child Law (CCL) concerning the scope 
of protection provided by section 154(3) 
of the Criminal Procedure Act (CPA). 

The widespread story of Zephany Nurse set 

the course of this case in motion. Zephany 

Nurse was abducted at birth from her 

biological parents in the maternity ward 

in a Cape Town hospital. When she was 

17 years old, she found out her true identity 

and that the woman who had raised her 

was in fact her abductor, which led to the 

abductor being prosecuted. The trial was 

to commence after Zephany turned 18, 

which naturally attracted a lot of media 

attention. In fear of her true identity being 

exposed, she approached CCL which 

launched an urgent interim application 

to interdict the media from releasing her 

identity (the interdict was granted), pending 

the finalisation of the below-mentioned 

proceedings. 

Section 154(3) of the CPA prohibits the 

media from publishing any information, 

which reveals or may reveal the identity of 

an accused or a witness at or in criminal 

proceedings if they are under the age of 18, 

unless the court orders that the publication 

would be just and equitable. Any violation 

of this section carries with it a criminal 

sanction of imprisonment of up to five years 

or a fine or both. This section, however, 

does not provide the same protection for 

victims in criminal proceedings.

CCL sought a declaration from the High 

Court that section 154(3) of the Criminal 

Procedure Act, when properly interpreted, 

protects the anonymity of child victims of 

crime, and not only witnesses and accused 

at criminal proceedings (victim extension). 

Alternatively, they sought a declaration that 

section 154(3) was constitutionally invalid 

for failing to provide for that protection.  

CCL further sought a declaration that the 

protection in section 154(3) should extend 

beyond adulthood and protect the identity 

of child accused, witnesses and victims 

after they turn 18 (ongoing protection). 

Alternatively, CCL argued that if section 

154(3) could not be interpreted in such a 

way, that the section was constitutionally 

invalid. The media respondents opposed the 

application. 

High Court

The High Court held that the wording 

of section 154(3), could be purposively 

interpreted to extend to child victims in 

criminal proceedings. However, the High 

Court held that section 154(3) should not be 

interpreted to provide ongoing protection 

to child participants in criminal proceedings 

once they turn 18 years of age.   

Supreme Court of Appeal 

The CCL appealed this decision in the 

Supreme Court of Appeal (SCA), and the 

SCA held that section 154(3) was only 

unconstitutional insofar as it did not protect 

child victims at criminal proceedings. 

Furthermore, the SCA refused to extend the 

publication ban on identities of accused, 

witnesses and/or victims beyond the age 

of 18 as it was “overbroad” and would 

infringe upon the open justice principle and 

severely restrict the right of media to impart 

information. 

Zephany Nurse was 
abducted at birth from her 
biological parents in the 
maternity ward in a Cape 
Town hospital. 
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The media respondents 
argued that the 
relief sought by CCL 
is constitutionally 
impermissible as the 
relief conflicts with 
the right to freedom 
of expression and the 
principle of open justice. 

Constitutional Court 

The SCA decision, led to the application 

before the Constitutional Court. Firstly, an 

application was made by the Centre for 

Child Law (CCL), for confirmation of part 

of an order handed down by the Supreme 

Court of Appeal declaring section 154(3) to 

be constitutionally invalid to the extent that 

the provision does not provide protection 

for child victims in criminal proceedings. 

Further, the CCL appealed against the 

second part of the SCA judgment which 

held that section 154(3) is constitutionally 

valid even though it does not ensure 

protection of anonymity of child accused 

persons, victims and witnesses, once they 

reach adulthood. The CCL argued that the 

default position should be that of anonymity 

and that it would be permissible for the 

media to approach the court for an order 

uplifting the publication ban on the child 

participant’s identity.

CCL argued that the current section 154(3) 

provisions fail to protect the identity of child 

victims, it breaches the paramount principle 

of the best interest of the child and infringes 

upon children’s rights to dignity and privacy.

The media respondents argued that the 

relief sought by CCL is constitutionally 

impermissible as the relief conflicts with 

the right to freedom of expression and the 

principle of open justice. The statutory 

exceptions to the open justice principle 

sufficiently provide identity protection to 

children on a case by case basis. 

The Constitutional Court held that the 

overarching purpose of section 154(3) of the 

CPA is child protection, more specifically, 

protection from the potentially harmful 

effects of publication of their names and 

identities as a result of being implicated in 

criminal proceedings. 

Child victim extension

The Constitutional Court held that because 

only child accused and child witnesses at 

criminal proceedings were protected from 

their identities being published and there 

is no similar protection for child victims, 

there was a clear lacuna in the law. The 

Constitutional Court further held that the 

exclusion of child victims in section 154(3) 

limited the right to equality, as it amounted 

to an arbitrary differentiation – child 

victims were not offered equal protection 

and benefit of the law. Furthermore, this 

lacuna in section 154(3) ran contrary to the 

best interest of children and their rights to 

privacy and dignity. Therefore, the court 

confirmed the declaration of invalidity. 

Ongoing protection

In respect of the issue of ongoing 

protection, the majority held that the best 

interest of the child principle coalesced 

with the rights to dignity and privacy, 

to warrant ongoing protection for child 

participants into adulthood. The majority 

highlighted that the fear and harm of 

identification to which child participants 

are exposed while they are still children, 

directly impacts their best interests, which 

would render the initial protection granted 

in terms of section 154(3) futile. The 

Constitutional Court held that:

“If the status quo causes harm to 

children by exposing them to the 

criminal justice system, in whatever 

shape or form, it appears to fail to 

protect those who are genuinely in 

need of its protection. It is correct, 

not all children suffer the same harm 

and not all children will need ongoing 

protection. The default position of 
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ongoing protection is to ensure that 

the best interests of some of the most 

vulnerable members of our society are 

given the protection they are entitled 

to. If the section fails to afford this, the 

protection would be rendered hollow.”  

The court held that there are different 

but warranted justifications for ongoing 

protection afforded to child victims, 

witnesses and accused. The ongoing 

protection for a child accused can give 

effect to the worthy objectives of restorative 

justice. For child victims, the court held 

that the publicity around child victimisation 

heightens a child’s risk of experiencing 

shame and stigma of being “blameworthy 

and lesser” and the ongoing protection rule 

would prevent that. 

Although the Constitutional Court 

endorsed the open justice principle and 

the importance of freedom of expression, 

it held that the default position of offering 

the child participants ongoing protection 

did not result in a severe encroachment on 

media freedom. The court emphasised that 

there is a distinction between public interest 

and what is interesting to the public. 

The Constitutional Court declared section 

154(3) invalid and ordered an interim 

reading-in which entails that a person 

who is subject to the protection of the 

section does not forfeit the protections 

upon reaching adulthood, but is entitled 

to consent to the publication of their 

identity after reaching adulthood, or if 

consent is refused, a competent court may 

be approach by the media to request an 

upliftment of the publication ban.  

The effect of this judgment is the following: 

∞∞ No one may publish information 

identifying child victims (in addition to 

witnesses or accused) at or in criminal 

proceedings, unless the court is 

approached for an order permitting the 

publication of such information; 

∞∞ This protection is not forfeited when 

child victims, witnesses or accused, who 

enjoys the above protection, turn 18 

and the protection against their identity 

being published will be continuous, 

unless they consent to being identified 

or a court determined that publication 

of such information should be allowed. 

Due to the fact that this judgment is 

limited to protection of child victims “at 

or in criminal proceedings”, the position 

is unclear whether the media may publish 

a child victim’s identity prior to criminal 

proceedings commencing. However, the 

Constitutional Court emphasised that 

section 154(3) is to be construed purposively 

and constitutionally and that this section 

“must be understood to secure the best 

interests of children involved in criminal 

proceedings and protect their privacy and 

dignity.” As long as persons publishing 

information are guided by this principle, 

they should not fall foul of the amendment 

to section 154(3). Where uncertainty exists 

on whether or not a child should enjoy 

the anonymity protection before criminal 

proceedings commence, the seriousness of 

the crime and potential impact on children 

involved would in most cases dictate 

whether information identifying children 

can be published.  

Pieter Conradie, Anja Hofmeyr and 
Ashleigh Gordon

The court held that there 
are different but warranted 
justifications for ongoing 
protection afforded to 
child victims, witnesses 
and accused. 

DISPUTE RESOLUTION

Constitutional Court grants life-long 
anonymity for children in criminal 
proceedings...continued



5 | DISPUTE RESOLUTION ALERT 5 December 2019

CDH HAS BECOME THE EXCLUSIVE MEMBER FIRM IN AFRICA FOR THE: 

Insuralex Global Insurance Lawyers Group 
(the world’s leading insurance and reinsurance law firm network). 

CLICK HERE TO READ MORE

GLOBAL INSURANCE 
LAWYERS GROUP

CHAMBERS GLOBAL 2017 - 2019 ranked our Dispute Resolution practice in Band 1: Dispute Resolution. 

CHAMBERS GLOBAL 2019 ranked our Public Law sector in Band 2: Public Law.

CHAMBERS GLOBAL 2018 - 2019 named our Corporate Investigations sector as a Recognised Practitioner.

CHAMBERS GLOBAL 2018 - 2019 ranked our Dispute Resolution practice in Band 2: Insurance.

CHAMBERS GLOBAL 2018 - 2019 ranked our Dispute Resolution practice in Band 2: Media & Broadcasting.

CHAMBERS GLOBAL 2017 - 2019 ranked our Dispute Resolution practice in Band 2: Restructuring/Insolvency.

Tim Fletcher ranked by CHAMBERS GLOBAL 2019 in Band 3: Dispute Resolution.

Lionel Egypt ranked by CHAMBERS GLOBAL 2019 in Band 2: Public Law.

Julian Jones ranked by CHAMBERS GLOBAL 2017 - 2019 in Band 3: Restructuring/Insolvency.

Pieter Conradie ranked by CHAMBERS GLOBAL 2019 as Senior Statespeople: Dispute Resolution.

Jonathan Witts-Hewinson ranked by CHAMBERS GLOBAL 2017 - 2019 in Band 2: Dispute Resolution.

Joe Whittle ranked by CHAMBERS GLOBAL 2016 - 2019 in Band 4: Construction. 

Cliffe Dekker Hofmeyr

RECOGNISED 
PRACTITIONER
Corporate Investigations

Cliffe Dekker Hofmeyr

BAND 2
Restructuring/Insolvency

Cliffe Dekker Hofmeyr

BAND 1
Dispute Resolution

Cliffe Dekker Hofmeyr

BAND 2
Public Law

Cliffe Dekker Hofmeyr

BAND 2
Media & Broadcasting

Cliffe Dekker Hofmeyr

BAND 2
Insurance

2017-2019
EMEA

TIER 1
Dispute Resolution

Recommended us in

2018	 1st� by M&A Deal Flow.
	 1st by M&A Deal Value.
	 2nd by General Corporate Finance 	
	 Deal Flow. 
	 1st by BEE M&A Deal Value.  
	 2nd by BEE M&A Deal Flow.
	 Lead legal advisers on the Private 	
	 Equity Deal of the Year.

1ST BY M&A DEAL FLOW FOR  
THE 10TH YEAR IN A ROW.

2018

https://www.cliffedekkerhofmeyr.com/en/news/press-releases/2019/Dispute/Insuralex-chooses-Cliffe-Dekker-Hofmeyr-CDH-as-its-exclusive-member-in-South-Africa.html


DISPUTE RESOLUTION | cliffedekkerhofmeyr.com

BBBEE STATUS: LEVEL ONE CONTRIBUTOR

Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 1 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is 

one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in 

relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.

T +27 (0)11 562 1000  F +27 (0)11 562 1111  E jhb@cdhlegal.com

CAPE TOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T +27 (0)21 481 6300  F +27 (0)21 481 6388  E ctn@cdhlegal.com

STELLENBOSCH 

14 Louw Street, Stellenbosch Central, Stellenbosch, 7600. 

T  +27 (0)21 481 6400   E  cdhstellenbosch@cdhlegal.com

©2019  8536/DEC

OUR TEAM
For more information about our Dispute Resolution practice and services, please contact:

Tim Fletcher
National Practice Head 
Director
T	 +27 (0)11 562 1061
E	 tim.fletcher@cdhlegal.com

Thabile Fuhrmann
Chairperson
Director
T	 +27 (0)11 562 1331
E	 thabile.fuhrmann@cdhlegal.com

Timothy Baker
Director
T	 +27 (0)21 481 6308
E	 timothy.baker@cdhlegal.com

Eugene Bester 
Director
T	 +27 (0)11 562 1173
E	 eugene.bester@cdhlegal.com

Lionel Egypt
Director
T	 +27 (0)21 481 6400
E	 lionel.egypt@cdhlegal.com

Jackwell Feris
Director
T	 +27 (0)11 562 1825
E	 jackwell.feris@cdhlegal.com 

Anja Hofmeyr
Director
T	 +27 (0)11 562 1129
E	 anja.hofmeyr@cdhlegal.com

Julian Jones
Director
T	 +27 (0)11 562 1189
E	 julian.jones@cdhlegal.com

Tobie Jordaan
Director
T	 +27 (0)11 562 1356
E	 tobie.jordaan@cdhlegal.com

Corné Lewis
Director
T	 +27 (0)11 562 1042
E	 corne.lewis@cdhlegal.com

Richard Marcus
Director
T	 +27 (0)21 481 6396
E	 richard.marcus@cdhlegal.com

Burton Meyer
Director
T	 +27 (0)11 562 1056
E	 burton.meyer@cdhlegal.com

Zaakir Mohamed
Director
T	 +27 (0)11 562 1094
E	 zaakir.mohamed@cdhlegal.com

Rishaban Moodley
Director
T	 +27 (0)11 562 1666
E	 rishaban.moodley@cdhlegal.com

Mongezi Mpahlwa
Director
T	 +27 (0)11 562 1476
E	 mongezi.mpahlwa@cdhlegal.com

Kgosi Nkaiseng
Director
T	 +27 (0)11 562 1864
E	 kgosi.nkaiseng@cdhlegal.com

Byron O’Connor
Director 
T	 +27 (0)11 562 1140
E	 byron.oconnor@cdhlegal.com 

Ashley Pillay
Director
T	 +27 (0)21 481 6348
E	 ashley.pillay@cdhlegal.com

Lucinde Rhoodie
Director
T	 +27 (0)21 405 6080
E	 lucinde.rhoodie@cdhlegal.com

Belinda Scriba
Director
T	 +27 (0)21 405 6139
E	 belinda.scriba@cdhlegal.com

Tim Smit
Director
T	 +27 (0)11 562 1085
E	 tim.smit@cdhlegal.com
 

Willie van Wyk
Director
T	 +27 (0)11 562 1057
E	 willie.vanwyk@cdhlegal.com
 
Joe Whittle 
Director
T	 +27 (0)11 562 1138
E	 joe.whittle@cdhlegal.com

Roy Barendse
Executive Consultant
T	 +27 (0)21 405 6177
E	 roy.barendse@cdhlegal.com

Pieter Conradie
Executive Consultant
T	 +27 (0)11 562 1071
E	 pieter.conradie@cdhlegal.com

Willem Janse van Rensburg
Executive Consultant
T	 +27 (0)11 562 1110
E	 willem.jansevanrensburg@cdhlegal.com

Nick Muller
Executive Consultant
T	 +27 (0)21 481 6385
E	 nick.muller@cdhlegal.com

Jonathan Witts-Hewinson 
Executive Consultant
T	 +27 (0)11 562 1146
E	 witts@cdhlegal.com

https://www.facebook.com/CDHLegal
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc
https://www.instagram.com/cdhlegal/
https://www.cliffedekkerhofmeyr.com/en/news/#tab-podcasts

