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Deathly negligence and jail
time for doctors, engineers
and directors

A gynaecologist, practising in Witbank,
recently received a five-year direct it
imprisonment sentence for negligently
causing the death of a woman in labour.
The sentence may seem too harsh for a first
offender but the conviction was based on
multiple counts of negligence committed by
the doctor and not one act alone.
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With the Gauteng High
Court confirming the
anaesthetist’'s conviction
and sentence, a precedent
of jail-time punishment
was set for negligence by
professionals that leads

to the death of a person
Or persons.
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Deathly negligence and jail time for

doctors, engineers and directors

A gynaecologist, practising in Witbank,
recently received a five-year direct
imprisonment sentence for negligently
causing the death of a woman in labour.
The sentence may seem too harsh for

a first offender but the conviction was
based on multiple counts of negligence
committed by the doctor and not one
act alone. A medical practitioner is
expected to exercise the degree of

skill and care of a reasonably skilled
practitioner in their field. When the
court decides reasonableness, it will
have regard to the general level of

skill and diligence possessed and
exercised by members of that branch of
the profession.

The High Court held that the
gynaecologist’'s negligence was of such a
serious nature that he had to be convicted
of culpable homicide. The doctor failed to
attend to the patient despite being called
out by the hospital at around midnight.
He also did not attend to the patient
properly after the baby was delivered and
when he was called and informed of the
patient’s physical emergency, he opted to
give telephonic instructions to the nurses.
In sentencing, the court found that the
doctor failed, under the circumstances, to
do everything that a specialist should have
done to save the life of the patient.

In 2017 an anaesthetist was given

a suspended prison sentence and
community service for causing the death
of a two-year old. With the Gauteng

High Court confirming the doctor’s
conviction and sentence, a precedent of
jail-time punishment has now been set for
negligence by professionals that leads to
the death of a person or persons.

Like doctors, engineers, especially civil
engineers, who design, build, construct
and maintain infrastructure projects and
systems in the public and private sector,
including roads, buildings, airports,
tunnels, dams and bridges may face
serious criminal charges if they fail to carry
out their professional duty. For example, if
a mistake in the design of a bridge causes
a fatality and it was foreseeable that the
error may have caused a bridge to collapse
and the engineer neglected to correct the
mistake, the engineer may be convicted

of culpable homicide. Alternatively, an
engineer could also be held criminally
liable if they simply accept the instructions
of clients, failing in their duty to act
diligently under the circumstances.

The same principle applies to company
directors. For example, a company
manufactures a device which is potentially
dangerous when used and such device

is sold to the public. A director may be
held criminally liable if they are informed
about the inherently dangerous device,
fully aware of the potential dangers of the
device and its defective design, foresee

a possible fatality if the defect is not
corrected, and the director nevertheless
fails to outlay money to make the

device safe. This is especially the case

if it is proved that the company had the
necessary financial means to make the
device safe, but greed and bigger bonuses
took precedence over the safety of the
public. Such a director may be prosecuted
and found guilty of culpable homicide and
receive a prison sentence. A distinction, in
such instances, can be made between the
culpable liability of the company and that
of the director in their personal capacity.
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A professional may find
comfort in the fact that
their insurance will cover
damages claimed in a civil
court, but such comfort
is limited as insurance
does not protect the
doctor, engineer, director
and other professionals
from imprisonment.

Deathly negligence and jail time for

doctors, engineers and directors

...continued

Some may ask why a driver of a motor
vehicle, found guilty of culpable homicide
for a serious offence, for example failure
to stop at a red traffic light, receives a
suspended sentence of imprisonment
while professionals are treated differently
and receive direct imprisonment? The
answer most likely lies in the fact that the
professional renders a service to the public
in general and has a duty to exercise a level
of skill, care and diligence of a professional
in their field when rendering that service.
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Whilst in the past, professionals referred
any civil claim brought against them to
their insurer, the time has now come

for such professionals to consider

the seriousness of the allegations of
negligence laid against them. Such
professionals should seek legal counsel to
carefully assess the possibility of a criminal
case being instituted against them. A
professional may find comfort in the fact
that their insurance will cover damages
claimed in a civil court, but such comfort
is limited as insurance does not protect
doctor’s, engineer’s, director’s and other
professionals from imprisonment.
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Cliffe Dekker Hofmeyr quity Deal of the Year.

CHAMBERS GLOBAL 2017 - 2019 ranked our Dispute Resolution practice in Band 1: Dispute Resolution.
CHAMBERS GLOBAL 2019 ranked our Public Law sector in Band 2: Public Law.

CHAMBERS GLOBAL 2018 - 2019 named our Corporate Investigations sector as a Recognised Practitioner.
CHAMBERS GLOBAL 2018 - 2019 ranked our Dispute Resolution practice in Band 2: Insurance.

CHAMBERS GLOBAL 2018 - 2019 ranked our Dispute Resolution practice in Band 2: Media & Broadcasting.
CHAMBERS GLOBAL 2017 - 2019 ranked our Dispute Resolution practice in Band 2: Restructuring/Insolvency.
Tim Fletcher ranked by CHAMBERS GLOBAL 2019 in Band 3: Dispute Resolution.

Lionel Egypt ranked by CHAMBERS GLOBAL 2019 in Band 2: Public Law.

Julian Jones ranked by CHAMBERS GLOBAL 2017 - 2019 in Band 3: Restructuring/Insolvency.

Pieter Conradie ranked by CHAMBERS GLOBAL 2019 as Senior Statespeople: Dispute Resolution. (] TOP RANKED ¢
Jonathan Witts-Hewinson ranked by CHAMBERS GLOBAL 2017 - 2019 in Band 2: Disoute Resolution. < Chambers %
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Joe Whittle ranked by CHAMBERS GLOBAL 2016 - 2019 in Band 4: Construction. .., 2019 \‘.

Jonathan Witts-Hewinson ranked by CHAMBERS GLOBAL 2017 - 2019 in Band 2: Dispute Resolution.

CDH HAS BECOME THE EXCLUSIVE MEMBER FIRM IN AFRICA FOR THE: )
Insuralex Global Insurance Lawyers Group msuralex

(the world’s leading insurance and reinsurance law firm network). GLOBAL INSURANCE
LAWYERS GROUP

CLICK HERE TO READ MORE
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For more information about our Dispute Resolution practice and services, please contact:
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National Practice Head
Director

T +27(0)11562 1061

E tim.fletcher@cdhlegal.com

Thabile Fuhrmann

Chairperson

Director

T +27(0)11562 1331

E thabile.fuhrmann@cdhlegal.com

Timothy Baker

Director

T +27(0)214816308

E timothy.baker@cdhlegal.com

Roy Barendse

Director
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E roy.barendse@cdhlegal.com

Eugene Bester

Director

T +27(0)11562 1173
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Director
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Jackwell Feris

Director
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E jackwell.feris@cdhlegal.com

Anja Hofmeyr
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T +27(0)11 562 1189

E julianjones@cdhlegal.com
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Director
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E corne.lewis@cdhlegal.com

Richard Marcus

Director

T +27(0)21 4816396

E richard.marcus@cdhlegal.com

Burton Meyer

Director

T +27(0)11 562 1056

E burton.meyer@cdhlegal.com

Zaakir Mohamed

Director

T +27(0)11 562 1094

E zaakirmohamed@cdhlegal.com

Rishaban Moodley

Director

T +27(0)11 562 1666

E rishaban.moodley@cdhlegal.com

Mongezi Mpahlwa

Director

T +27(0)11 562 1476

E mongezi.mpahlwa@cdhlegal.com

Kgosi Nkaiseng

Director

T +27(0)11562 1864

E kgosi.nkaiseng@cdhlegal.com

Byron O’Connor

Director

T +27(0)11 562 1140

E byron.oconnor@cdhlegal.com

Ashley Pillay

Director

T +27(0)21 4816348

E ashley.pillay@cdhlegal.com

Lucinde Rhoodie

Director

T +27(0)21 405 6080

E lucinde.rhoodie@cdhlegal.com

Belinda Scriba

Director

T +27(0)21 405 6139

E belinda.scriba@cdhlegal.com

Tim Smit

Director

T +27(0)11 562 1085

E tim.smit@cdhlegal.com

Willie van Wyk

Director

T +27(0)11 562 1057

E willievanwyk@cdhlegal.com

Joe Whittle

Director

T +27(0)11562 1138

E joe.whittle@cdhlegal.com

Pieter Conradie

Executive Consultant

T +27(0)11562 1071

E pieter.conradie@cdhlegal.com

Willem Janse van Rensburg

Executive Consultant

T +27(0)11 562 1110

E willem jansevanrensburg@cdhlegal.com

Nick Muller

Executive Consultant

T +27(0)21 4816385

E nick.muller@cdhlegal.com

Jonathan Witts-Hewinson
Executive Consultant

T +27(0)11562 1146

E witts@cdhlegal.com

BBBEE STATUS: LEVEL TWO CONTRIBUTOR

Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 2 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11 562 1000 F +27 (0)11 562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 481 6300 F +27 (0)21 481 6388 E ctn@cdhlegal.com
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