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Draft Price Discrimination
and Buyer Power Guidelines
published for public comment

On 18 October 2019, the Competition
Commission’s draft Guidelines on Price
Discrimination and Buyer Power were published
in the government gazette. This comes shortly
after the publication of the Price Discrimination
and Buyer Power Regulations (Regulations) by
the Minister of Trade, Industry and Competition.
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The Guidelines give a
useful indication of how the
Commission will interpret
the amended sections on
Buyer Power and Price
Discrimination in the Act
and sets benchmarks for
conduct that is likely to fall
foul of the Act.

Draft Price Discrimination and Buyer

Power Guidelines published for

public comment

On 18 October 2019, the Competition
Commission’s draft Guidelines on
Price Discrimination and Buyer Power
were published in the government
gazette. This comes shortly after the
publication of the Price Discrimination
and Buyer Power Regulations
(Regulations) by the Minister of Trade,
Industry and Competition.

Read with the Regulations, the Guidelines
serve to inform recently amended sections
of the Competition Act, 1998 (Act)

and provide a framework within which
dominant firms are expected to operate
to avoid the unfair treatment of firms in

a designated class on the basis of them
being small and not part of favoured
trading relationships (ie small and medium
enterprises (SMEs) and firms controlled by
historically disadvantaged persons (HDPs).

The Guidelines give a useful indication of
how the Commission will interpret the
amended sections on Buyer Power and
Price Discrimination in the Act and sets
benchmarks for conduct that is likely to
fall foul of the Act. Despite the guidance
in the Guidelines, the Commission remains
at liberty to exercise its investigatory
discretion to evaluate the facts and
circumstances of each case beyond the
parameters of the Guidelines.

The Guidelines provide significant

substantive guidance and go as far as
to include illustrative examples and a
“frequently asked questions” section.

Insofar as price discrimination is
concerned, the Guidelines set out

price thresholds for the discriminatory
treatment that will warrant the initiation
of an investigation by the Commission. In
relation to buyer power, the Commission
also includes a list of trading terms which
may be regarded to be unfair under

the buyer power provisions of the Act,
taking its cue from the Agro-Processing
and Grocery Retail Directive and the
Online Intermediation Regulation issued
by the European and the Buyer Power
Regulations issued by the Competition
Authority of Kenya.

Public comments to the draft guidelines
will be accepted until 15 November
2019. Although the Guidelines

reflect a considered approach by the
Commission, there remain certain areas
of the Guidelines which will benefit
from public comment and engagement
to ensure that the objectives of the
amended Act are achieved.
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CDH is a Level 1 BEE contributor — our clients will benefit by virtue of the recognition of

135% of their legal services spend with our firm for purposes of their own BEE scorecards.
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Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 1 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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