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CUSTOMS & EXCISE HIGHLIGHTS 
This week’s selected highlights in the Customs & Excise environment 
since our last instalment.

A BURNING ISSUE: NATIONAL TREASURY 
RELEASES THE REVISED DRAFT REGULATIONS 
ON THE CARBON OFFSET 
On 12 November 2018, National Treasury (NT) published the revised Draft 
Regulation on the Carbon Offset (Draft Regulations) for a second round of 
public comment. The Regulations were published with the Explanatory Note 
for the Draft Regulation on the Carbon Offset (Explanatory Note) and a Media 
Statement dealing with the publication of the Draft Regulations and Explanatory 
Note (Media Statement). According to the Media Statement, the Minister of 
Finance recently announced the implementation of carbon tax effective 
from 1 June 2019. A key design feature of the carbon tax is the carbon offset 
allowance, which the Draft Regulations deal with.
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The Media Statement explains that the 

Draft Regulations were being published 

for a second round of public comment 

and further consultation, following the 

publication of the previous version of the 

Draft Regulations during June 2016 (Initial 

Regulations). We discussed the Initial 

Regulations in our Tax & Exchange Control 

Alert of 22 July 2016. Prior to the release of 

the Draft Regulations, National Treasury 

also released an amended version of the 

Draft Carbon Tax Bill (Draft Bill) during 

December 2017. 

In terms of the Draft Bill, taxpayers will be 

able to claim a carbon offset allowance of 

5% or 10%. We discussed the Draft Bill and 

the history of carbon tax in South Africa 

in our Tax & Exchange Control Alert of 2 

February 2018 and our 2018 Special Edition 

Alert on the Budget Speech.

According to the Media Statement, 66 

written submissions were received on 

the Initial Regulations and the main 

comments received on the Initial 

Regulations focused on:

∞∞ the design of the carbon offset 

including the role of the carbon offset 

in facilitating the transition to a low 

carbon economy; 

∞∞ the scope of the offsets and the 

suitability of a cap on the allowance; 

and

∞∞ the technical, legal and administrative 

aspects of the Initial Regulations.

In this article, we will compare the Initial 

Regulations to the Draft Regulations and 

briefly discuss some of the changes that 

have been made.

According to the Media 
Statement, 66 written 
submissions were received 
on the Initial Regulations.

On 12 November 2018, National Treasury (NT) published the revised Draft Regulation 
on the Carbon Offset (Draft Regulations) for a second round of public comment. The 
Regulations were published with the Explanatory Note for the Draft Regulation on the 
Carbon Offset (Explanatory Note) and a Media Statement dealing with the publication 
of the Draft Regulations and Explanatory Note (Media Statement). According to the 
Media Statement, the Minister of Finance recently announced the implementation of 
carbon tax effective from 1 June 2019. A key design feature of the carbon tax is the 
carbon offset allowance, which the Draft Regulations deal with.

In this article, we will compare the 

Initial Regulations to the Draft 

Regulations and briefly discuss 

some of the changes that 

have been made.

A BURNING ISSUE: NATIONAL TREASURY 
RELEASES THE REVISED DRAFT REGULATIONS 
ON THE CARBON OFFSET

Emil Brincker has been named a leading lawyer by Who’s Who Legal: Corporate Tax –  
Advisory & Controversy for 2018.

Mark Linington has been named a leading lawyer by Who’s Who Legal: Corporate Tax – Advisory for 2018. 

Ludwig Smith has been named a leading lawyer by Who’s Who Legal: Corporate Tax – Advisory for 2018. 

Who’s Who Legal

https://www.cliffedekkerhofmeyr.com/en/news/publications/2016/tax/tax-alert-22-july-where-theres-smoke-theres-fire-and-carbon-tax-national-treasury-releases-the-draft-regulations-carbon-offsets.html
https://www.cliffedekkerhofmeyr.com/en/news/publications/2016/tax/tax-alert-22-july-where-theres-smoke-theres-fire-and-carbon-tax-national-treasury-releases-the-draft-regulations-carbon-offsets.html
https://www.cliffedekkerhofmeyr.com/en/news/publications/2018/Tax/tax-alert-2-february-no-more-delays-carbon-tax-in-south-africa-is-a-burning-reality.html
https://www.cliffedekkerhofmeyr.com/en/news/publications/2018/Tax/tax-alert-2-february-no-more-delays-carbon-tax-in-south-africa-is-a-burning-reality.html
https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/news/publications/2018/Tax/Downloads/Tax-and-Exchange-Control-Alert-Budget-Speech-2018-21-February-2018.pdf
https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/news/publications/2018/Tax/Downloads/Tax-and-Exchange-Control-Alert-Budget-Speech-2018-21-February-2018.pdf
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One of the differences 
between the eligibility 
provision in the Draft 
Regulations and the Initial 
Regulations, is that the 
approved project must 
now be carried on, on or 
after 1 June 2019, which 
is when the carbon tax 
will come into effect, as 
opposed to the previous 
date of 1 January 2017. 

Eligibility – how can one make use of the 
carbon offset allowance?

Similar to the Initial Regulations, Regulation 

2 of the Draft Regulations states that carbon 

offsets can only be generated through the 

furtherance of an approved project. The 

definition of an “approved project” has 

remained the same, namely, CDM projects, 

VCS projects, Gold Standard projects or 

projects that comply with another standard 

approved by the Minister of Energy or 

delegated authority. One should note that 

the VCS is now known as VERRA.   

One of the differences between the 

eligibility provision in the Draft Regulations 

and the Initial Regulations, is that the 

approved project must now be carried on, 

on or after 1 June 2019, which is when the 

carbon tax will come into effect, as opposed 

to the previous date of 1 January 2017. 

Regarding the registration of projects 

registered prior to the implementation 

of the carbon tax, the Explanatory Note 

explains that under the Draft Regulations, 

these projects will have to meet the 

following requirements to be eligible for 

the carbon offset allowance:

∞∞ In the case of projects that are already 

registered, offset credits issued prior 

to the implementation date of the 

carbon tax which have not yet been 

retired will be eligible, provided they 

are transferred from an international 

registry to the South African registry 

within the first phase of the carbon 

tax; and

∞∞ In the case of projects that are 

currently under development and 

which will be registered before the 

start date of the carbon tax, credits 

issued following the introduction of the 

carbon tax will have to be transferred 

from an international registry to the 

South African registry and used within 

one year after the end of the first phase 

of the carbon tax.

The Explanatory Note lists the following 

activities as being eligible as carbon 

offsets:

∞∞ small and medium-scale renewable 

energy projects with a generating 

capacity of up to 50MW;

∞∞ projects receiving benefits through the 

renewable energy independent power 

producers procurement programme 

(REIPPPP) with project bids signed after 

9 May 2013;

∞∞ energy efficiency projects on project 

activities outside the carbon tax 

net not claiming the s12L energy 

efficiency savings tax incentive 

eg energy efficiency in buildings; 

energy efficiency in the residential 

and commercial sector, electricity 

transmission and distribution 

efficiency;

∞∞ transport eg transport energy 

efficiency, public transport;

∞∞ waste eg municipal waste projects; and 

∞∞ agriculture, forestry and other 

land use (AFOLU) eg restoration 

of sub-tropical thicket, forests 

and woodlands, restoration and 

management of grassland, small scale 

afforestation, wetland drainage and 

rewetting, anaerobic biogas digesters, 

and reduced tillage.

A BURNING ISSUE: NATIONAL TREASURY 
RELEASES THE REVISED DRAFT REGULATIONS 
ON THE CARBON OFFSET
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According to Regulation 3 
of the Draft Regulations, 
the periods for which 
carbon offsets may be 
used, have remained  
the same.  

According to the Explanatory Note, these 

listed activities are only indicative and new 

project types could be included should 

they meet the required criteria. 

In terms of Regulation 4 of the Draft 

Regulations, the list of activities for which 

one may not receive the carbon offset 

allowance, has been expanded, compared 

to the Initial Regulations. The additional 

activities include the following:

∞∞ the generation of renewable energy 

in respect of a technology with a 

generation capacity exceeding 50 MW;

∞∞ nuclear energy; and

∞∞ geological carbon dioxide capture and 

sequestration.

Offset utilisation period – for how long 
may a carbon offset be used?

According to Regulation 3 of the Draft 

Regulations, the periods for which 

carbon offsets may be used, have 

remained the same.  

An offset generated by a CDM project 

may be used for a non-renewable 10-year 

period or for a 7-year period which is twice 

renewable, constituting a period of 21 

years in total. The same crediting periods 

apply to any GS project. In the case of a 

VCS project, all non-AFOLU projects will 

have a 10-year crediting period which may 

be renewed twice and all other AFOLU 

projects may be credited for a minimum 

period of 20 years and a maximum period 

of 100 years which may be renewed four 

times. Any project approved under another 

standard will have a crediting period 

specified by the Minister of Energy or a 

delegated authority.

According to the Explanatory Note, the 

periods mentioned above, for which an 

offset may be used do not change once 

credits are transferred to the South African 

registry. One change that has been made 

is where the Initial Regulations stated that 

despite the abovementioned periods, the 

duration of an offset may be extended by 

application to the Minster of Energy or 

delegated authority. This provision does 

not appear in the Draft Regulations.  

Procedure to claim the carbon offset 
allowance

Regulation 7 of the Initial Regulations 

merely stated that a taxpayer must register 

a carbon offset with the administrator in 

the form and manner and at the place that 

the administrator may determine.

However, Regulation 8 of the Draft 

Regulations is far more comprehensive and 

states the following things that must be 

done to claim the carbon offset allowance:

(a)	 register with the administrator in the 

time, in the form and in the manner as 

the administrator may prescribe;

(b)	 submit to the administrator those 

documents, in the time, in the 

form and in the manner, as the 

administrator may prescribe, enabling 

the administrator to issue an extended 

letter of approval;

(c)	 obtain an extended letter of approval 

from the administrator;

(d)	 submit to the administrator an 

attestation of cancellation; 

(e)	 obtain from the administrator a 

certificate containing the content as 

contemplated in regulation 11; and

(f) claim the allowance against tax liability.

A BURNING ISSUE: NATIONAL TREASURY 
RELEASES THE REVISED DRAFT REGULATIONS 
ON THE CARBON OFFSET
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According to the Media 
Statement, parties who 
wish to submit written 
comments on the 
Draft Regulations, must 
submit such comments 
by close of business on 
14 December 2018. 

The “administrator” referred to in 

Regulation 8, is defined in Regulation 

1 read with Regulation 5 of the Draft 

Regulations. Regulation 5 states that 

it will be the Director-General of the 

Department of Energy; or an official 

employed in the Clean Energy programme 

of the Department of Energy to whom the 

Director General may delegate exercise of 

power and discharging of responsibilities 

conferred by the Draft Regulations (once 

they are final). This person must act as 

administrator for the purpose of the 

regulations. 

The “extended letter of approval” that will 

be issued by the administrator, is defined 

in Regulation 1 as a letter issued by the 

administrator confirming that a project 

qualifies in respect of creating an offset.

The “attestation of cancellation” referred to 

in Regulation 8(d) is not defined although 

the phrase “attestation of voluntary 

cancellation” is defined. The phrase 

“attestation of voluntary cancellation” is 

defined in Regulation 1 as a document 

issued by the CDM, VCS or Gold Standard 

certifying that a carbon credit has been 

cancelled for the purpose of being used 

in the South African carbon tax offset 

scheme. It may be that “attestation of 

cancellation” in Regulation 8 refers to 

an “attestation of voluntary cancellation” 

referred to in Regulation 1 of the Draft 

Regulations.

The certificate referred to in 

Regulation 8(e) must contain seven  

things listed in Regulation 11, including, 

among other things, the:

∞∞ geographical location of the activity 

undertaken in respect of which the 

offset is created; and

∞∞ methodological basis in respect 

of which the approved project is 

developed as contemplated in the 

definition of “approved project” in 

Regulation 1.

Due date for comments

According to the Media Statement, parties 

who wish to submit written comments on 

the Draft Regulations, must submit such 

comments to NT by close of business on 

14 December 2018. 

Louis Botha

A BURNING ISSUE: NATIONAL TREASURY 
RELEASES THE REVISED DRAFT REGULATIONS 
ON THE CARBON OFFSET

CHAMBERS GLOBAL 2018 ranked our Tax & Exchange Control practice in Band 1: Tax.

Gerhard Badenhorst ranked by CHAMBERS GLOBAL 2014 - 2018 in Band 1: Tax: Indirect Tax.

Emil Brincker ranked by CHAMBERS GLOBAL 2003 - 2018 in Band 1: Tax.

Mark Linington ranked by CHAMBERS GLOBAL 2017- 2018 in Band 1: Tax: Consultants.

Ludwig Smith ranked by CHAMBERS GLOBAL 2017 - 2018 in Band 3: Tax.



1.	 Amendments to Schedules to the 

Customs & Excise Act, No 91 of 

1964 (Act):

1.1	 Schedule 2: 

The substitution of safeguard 

item 260.03/72.08/01.04, 

260.03/7225.30/01.06, 

260.03/7225.99/01.06 and 

260.03/7226.99/01.06 to 

exclude various rebate items 

classifiable under rebate item 

460.15 from being subject to 

safeguard duty applicable to 

certain flat steel used in the 

automotive industry – up to 

and including 10 August 2019;

The substitution of safeguard 

item 260.03/72.08/01.04, 

260.03/7225.30/01.06, 

260.03/7225.99/01.06 and 

260.03/7226.99/01.06 to 

exclude various rebate items 

classifiable under rebate item 

460.15 from being subject to 

safeguard duty applicable to 

certain flat steel used in the 

automotive industry – from 

11 August 2019 up to and 

including 10 August 2020; 

 

 

1.2	 Schedule 3:

The insertion of rebate items 

306.15/2815.12/01.06 and 

306.15/2815.12/02.06 in order 

to create a rebate provision for 

sodium hydroxide used in the 

extraction process of copper 

and nickel classifiable in tariff 

subheadings 2603.00 and 

2604.00; and

1.3	 Schedule 4:

The insertion of various rebate 

items classifiable under rebate 

item 460.15 in order to create 

a rebate facility on certain flat 

steel used in the automotive 

industry. 

2.	 SARS issued a circular wherein 

external stakeholders were, among 

other things, advised as follows 

(certain sections quoted from the 

circular):

2.1	 SARS will be changing the IP 

addresses for AS2 and AS3 

communication in live and test 

environments. The date for 

this has now been confirmed 

as 30 November 2018. The 

switchover is expected to take 

place from 22:00 and will last 

for approximately three hours.

In the event that specific 
advice is required, kindly 
contact our Customs and 
Excise specialist, Director, 
Petr Erasmus.

Please note that this is not intended to be 

a comprehensive study or list of the 

amendments, changes and the like 

in the Customs and Excise 

environment, but merely 

selected highlights 

which may be of 

interest. 

CUSTOMS & EXCISE HIGHLIGHTS

This week’s selected highlights in the Customs & Excise environment since our last 
instalment:
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In the event that specific 
advice is required, kindly 
contact our Customs and 
Excise specialist, Director, 
Petr Erasmus.

2.2	The public DNS hostname 

for the SARS EDI Gateway 

connection will remain 

“EDIB2B.SARS.GOV.ZA”.

2.3	For any support leading up 

to or during the changeover, 

you can email Carl Wilbers on 

cwilbers@sars.gov.za or call him 

on 012 422 4007.

2.4	 It was later revealed that the 

implementation date and 

time has been changed from 

30 November 2018 at 22h00 to 

1 December 2018 at 10am for 

approximately 3 hours.

3.	 SARS published Notice 1175 in 

Government Gazette No 41996 on 

26 October 2018. It provides that 

the non-submission of returns as 

required in terms of the Diamond 

Export Levy (Administration) Act, 

No 14 of 2007, is listed as an 

incidence of  

non-compliance in terms of the 

Tax Administration Act, No 28 

of 2011, that is subject to a fixed 

amount penalty.

4.	 Please advise if additional 

information is required.

Petr Erasmus
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MARKET RECOGNITION

Our Tax & Exchange Control team is externally praised for its depth of resources, capabilities and experience.

Chambers Global 2018 ranked our Tax & Exchange Control practice in Band 1 for Tax. Chambers Global 2011–2017 ranked our Tax & 

Exchange Control practice in Band 2 for Tax. The Legal 500 EMEA 2009–2018 recommended us in Tier 2 for tax. The International Tax 
Review 2011 ranked our practice in Tier 3 for tax. World Tax 2011–2012 ranked our practice in Tier 3 for tax. The Tax Directors Handbook 
2012 and 2014 ranked our practice in Tier 2 for tax. World Finance Legal Awards 2012 awarded our practice the Best Tax Firm accolade.

The way we support and interact with our clients attracts significant external recognition.  

Emil Brincker is the National Practice Head of the Tax & Exchange Control team. Chambers Global 2003–2018 has consistently ranked 

him in Band 1 for tax. The Legal 500 EMEA 2017–2018 recommended Emil as a leading individual for tax. The Legal 500 EMEA 2016 

recommended him for tax, and from 2012–2015, The Legal 500 EMEA recommended him as a leading individual for tax and named him 

Lawyer of the Year for tax. Best Lawyers International 2008–2018 listed Emil for tax law and in 2017 listed him as Lawyer of the Year for 

tax law. IFLR1000 2012 recommended him for tax. Emil was identified as a leading lawyer by Who’s Who Legal: Corporate Tax – Advisory 

and Who’s Who Legal: Corporate Tax – Controversy for 2017. He was also identified in The International Who’s Who of Corporate Tax 
Lawyers 2013 and The International Who’s Who of Business Lawyers 2014. ILO Client Choice Awards 2010–2013 named Emil as the 

exclusive winner of the corporate tax category in South Africa. The Tax Directors Handbook 2012 listed him among the top 250 lawyers 

in the world.

Chambers Global 2009–2018 ranked Gerhard Badenhorst in Band 1 for tax: indirect tax. The Legal 500 EMEA 2012–2018 recommended 

Gerhard for tax. Best Lawyers International 2014–2018 listed him for tax. Who’s Who Legal 2016–2017 identified him for corporate tax: 

advisory.

The Legal 500 EMEA 2017–2018 recommended Dries Hoek for tax.

Chambers Global 2017–2018 ranked Mark Linington in Band 1 for tax: consultants. Chambers Global 2007–2016 ranked Mark in Band 2 

for tax: consultants. The Legal 500 EMEA 2013, 2016–2018 recommended Mark for tax. The Legal 500 EMEA 2016 recommended him 

for commercial, corporate/M&A. Best Lawyers International 2015–2018 listed him for tax law and in 2018 was also listed for mergers and 

acquisitions law. Mark was identified as a leading lawyer by Who’s Who Legal: Corporate Tax – Advisory for 2017. The Legal Experts EMEA 
2012 listed him as an expert in his field. Mark was endorsed as a tax adviser by PLC Which Lawyer? 2008–2012.

Chambers Global 2012–2018 ranked Ludwig Smith in Band 1 for banking & finance and in 2017–2018 he was ranked in Band 3 for tax. 

The Legal 500 EMEA 2017–2018 recommended him as a leading individual for banking and finance and recommended Ludwig for tax 

in 2013, 2017–2018. Best Lawyers International 2008–2018 listed him for finance and banking law. Who’s Who Legal 2018 identified 

Ludwig as one of the world’s leading lawyers for banking – regulatory and banking – finance. Ludwig was identified as a leading 

lawyer by Who’s Who Legal: Corporate Tax – Advisory for 2017–2018. The International Who’s Who 2011 identified him as a leading 

lawyer for banking and finance and for corporate tax – advisory.
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