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IN THIS 
ISSUE DAMAGES FOR POACHING, A REMEDY FOR 

AGGRIEVED EMPLOYERS
Non-solicitation clauses are a common feature of most employment 
contracts; however, employers are often reluctant to pursue former 
employees who breach these agreements by facilitating the poaching of 
their former colleagues. As in the case of Massmart Holdings Ltd v Theron 
(2018) 39 ILJ 870 (LC), pursuing a former employee for breach of their 
agreements may be a worthwhile endeavour.
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Mr Theron was employed by Massmart 

as their head of business intelligence 

prior to his resignation in February 2016. 

When he was first employed, he had 

signed a confidentiality undertaking which 

precluded him from directly or indirectly 

encouraging, enticing or persuading any 

person employed by the Massmart group of 

companies to terminate their employment 

with the group for a period of 12 months 

following termination of his agreement. 

Shortly following his resignation and 

subsequent employment by African Bank 

Limited, and on 11 April 2016, Mr Theron 

signed an offer of employment for a 

Massmart employee, Mr Pillay, his former 

subordinate. Mr Pillay later accepted 

the offer and resigned from Massmart. 

Upon realisation that Mr Pillay’s departure 

was by and in large due to Mr Theron’s 

conduct, Massmart approached the 

Labour Court claiming breach of contract 

and damages amounting to R284,961.24, 

being the cost of recruiting a new 

employee to replace Pillay.

Massmart presented evidence of two 

witnesses, Mr Steeneveldt, its group 

commercial executive and Ms Mnkandla, 

operations manager of the recruitment 

agency used to find a replacement 

for Pillay. Mr Steeneveldt testified that 

following Mr Theron’s resignation 

Mr Pillay had been promoted into the 

position as he was Mr Theron’s immediate 

subordinate at the time. He further 

testified that shortly after Mr Theron’s 

departure, Mr Pillay had shown him 

an offer of employment from African 

Bank that was signed by Mr Theron and 

that although he was not unhappy at 

Massmart, he was leaving to work with 

Mr Theron. Ms Mnkandla testified that 

the cost charged to Massmart by the 

recruitment agency to find Mr Pillay’s 

replacement was R284,961.24.

During cross examination, Mr Theron 

admitted to, among other things, having 

given Mr Pillay’s details to his new 

employer for the purpose of recruiting 

an analyst and having signed Mr Pillay’s 

offer. He further admitted that there was 

no evidence that Mr Pillay had been in 

contact with African Bank prior to his 

resignation, that he was bound by his 

agreement and that he owed Massmart 

a duty of care in this regard.

The issues before the court was whether 

Mr Theron breached the undertaking not 

to solicit Massmart’s employees, whether 

he is liable for damages and whether, 

at the time of contracting, both parties 

contemplated that damages may flow 

from a breach of the undertaking?

As in the case of Massmart Holdings Ltd v 

Theron (2018) 39 ILJ 870 (LC), pursuing 

a former employee for breach of 

their agreements may be a 

worthwhile endeavour.

Non-solicitation clauses are a common feature of most employment contracts; 

however, employers are often reluctant to pursue former employees who breach 

these agreements by facilitating the poaching of their former colleagues. As in the 

case of Massmart Holdings Ltd v Theron (2018) 39 ILJ 870 (LC), pursuing a former 

employee for breach of their agreements may be a worthwhile endeavour.

Massmart presented 

evidence of two witnesses, 

Mr Steeneveldt, its group 

commercial executive and 

Ms Mnkandla, operations 

manager of the recruitment 

agency used to find a 

replacement for Pillay. 
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CHAMBERS GLOBAL 2014 - 2018 ranked our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2018 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2018 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2018 in Band 2: Employment.

Gillian Lumb ranked by CHAMBERS GLOBAL 2017 - 2018 in Band 4: Employment.

Gavin Stansfi eld ranked by CHAMBERS GLOBAL 2018 in Band 4: Employment.

CONTINUED

Given the concessions made by 

Mr Theron during the hearing, the 

Labour Court found that he was indeed 

bound by the undertaking and had 

subsequently breached the undertaking 

by facilitating Mr Pillay’s recruitment 

to African Bank. On the question of 

damages, the Labour Court found 

that the amount claimed was fair and 

reasonable in the circumstances and 

flowed directly from Mr Theron’s breach.  

Massmart was awarded R284,961.24 in 

damages plus interest and costs.

This case illustrates that replacing an 

employee may be a costly exercise and 

as such, when the need to replace an 

employee is due to a former employee’s 

breach of contract, it may be worthwhile 

to pursue the recovery of those costs 

from the former employee. Each matter 

will however have to be evaluated on its 

own merits.

Samiksha Singh and Siyabonga Tembe

This case illustrates that 

replacing an employee 

may be a costly exercise.

Michael Yeates was named the exclusive South African winner of the 

ILO Client Choice Awards 2015 – 2016 in the category Employment 

and Benefi ts as well as in 2018 in the Immigration category.

CDH’s latest edition of

Doing Business in South Africa

CLICK HERE to download our 2018 thought leadership
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Employment Strike Guideline

Click here to fi nd out more

Find out what steps an employer can take when striking employees ignore 
court orders.

CLICK HERE 
FOR THE LATEST SOCIAL 

MEDIA AND THE WORKPLACE 

GUIDELINE

Best Lawyers 2018 South Africa Edition 

Included 53 of CDH’s Directors across Cape Town and Johannesburg.

Recognised Chris Charter as Lawyer of the Year for Competition Law (Johannesburg).

Recognised Faan Coetzee as Lawyer of the Year for Employment Law (Johannesburg).

Recognised Peter Hesseling as Lawyer of the Year for M&A Law (Cape Town).

Recognised Terry Winstanley as Lawyer of the Year for Environmental Law (Cape Town).

Named Cliff e Dekker Hofmeyr Litigation Law Firm of the Year.

Named Cliff e Dekker Hofmeyr Real Estate Law Firm of the Year.
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BBBEE STATUS: LEVEL TWO CONTRIBUTOR

Cliff e Dekker Hofmeyr is very pleased to have achieved a Level 2 BBBEE verifi cation under the new BBBEE Codes of Good Practice. Our BBBEE verifi cation is 

one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in 

relation to any particular situation. Cliff e Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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For more information about our Employment practice and services, please contact:
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