
EMPLOYMENT

IN THIS 
ISSUE CONSULTATION DURING RETRENCHMENT – 

A TALE OF DAVID AND GOLIATH? 
Employers may lawfully terminate an employment relationship on the basis 
of operational requirements. In terms of s189(1)(a) of the Labour Relations 
Act (LRA), 1995, employers must undergo a consultative process, with any 
person who the employer is obliged to consult with in terms of a collective 
agreement, before retrenching any employees. Often, employers consult 
only with representative unions and the terms agreed upon are extended to 
all affected employees and minority trade unions. 
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What happens if the “unrepresented” 

employees do not agree with the terms 

agreed on by the representative union? 

Does the lack of consultation with the 

“unrepresented” employees constitute 

procedural unfairness? Must employees 

who were not represented by their unions 

simply “deal with it”? These are the issues 

that were considered in Association of 

Mineworkers and Construction Union 

(AMCU) and Others v Royal Bafokeng 

Platinum Limited and Others [2018] 

ZALCJHB 208. 

The employer operated a mine in which, 

initially, the majority of its employees 

were members of the National Union 

of Mineworkers (NUM) and the United 

Association of South Africa (UASA).

Progressively, a number of employees 

switched allegiance and became 

members of the Association of Mine 

Workers and Construction Union (AMCU). 

Notwithstanding the change in the 

composition of union membership, in terms 

of a collective agreement, the employer 

recognised NUM and UASA for bargaining 

purposes and extended operational rights 

to them - to the exclusion of AMCU. As 

a result, the employer undertook only to 

consult with NUM and UASA regarding 

the retrenchment of employees. The 

retrenchment agreement reached by the 

employer, NUM and UASA was extended to 

all other minority unions and employees 

in terms of the collective bargaining 

agreement. 

On 30 September 2015, the employees 

reported for duty and were issued with 

retrenchment notices dated 18 September 

2015. AMCU referred an unfair dismissal 

dispute to the CCMA and challenged the 

constitutionality of the provisions which 

permitted the employer to extend the 

retrenchment agreement to minority 

unions and unrepresented employees. 

AMCU proffered the argument that the 

employer must consult with individual 

employees and minority unions 

when retrenchment is contemplated, 

notwithstanding the existence of any 

collective agreement to the contrary. It 

stated that the lack of an obligation on the 

employer to consult with the individual 

employees and minority trade union 

violates, inter alia, the right to equality, 

dignity, freedom of association, fair labour 

practices and access to information.

In making its ruling, the Labour Appeal 

Court (LAC) found that the principle of 

majoritarianism permeates the entire 

labour dispensation and does so to limit 

the multiplicity of consultation and to 

minimise union rivalry and industrial strife. 

Importantly, the LAC highlighted that 

employees who are not represented by the 

representative union are not left without 
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CHAMBERS GLOBAL 2014 - 2018 ranked our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2018 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2018 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2018 in Band 2: Employment.

Gillian Lumb ranked by CHAMBERS GLOBAL 2017 - 2018 in Band 4: Employment.

Gavin Stansfield ranked by CHAMBERS GLOBAL 2018 in Band 4: Employment.

CONTINUED

recourse. If the representative union acts 

unfairly against an employee and such 

conduct leads to the unfair retrenchment of 

the employee, such employee has the right 

to challenge the fairness of his individual 

dismissal. In stating that the extension 

of a collective agreement constitutes an 

exercise of public power, the court relied 

on the AMCU v Chamber of Mines South 

Africa [2017] 7 BLLR 641 (CC) where the 

court stated that the extension of an 

agreement under s23 of the LRA has many 

implications for members of the public 

and relies on statute. Therefore invoking 

s23 of the LRA constitutes public power, 

which is reviewable under the common law 

principle of legality. 

Lessons from this case - Employers must 

consult with representative trade unions 

in terms of a collective agreement and any 

agreement reached between the parties 

may be validly extended to other minority 

unions and employees. 

It seems that David was not entirely 

triumphant in securing his place in the 

consultation process, however, as the 

LAC highlighted, employees are not left 

without recourse where unfairness and 

discrimination exist.

Michael Yeates and Adjekai Adjei 

The extension of a 
collective agreement 
constitutes an exercise 
of public power.

Michael Yeates was named the exclusive South African winner of the  

ILO Client Choice Awards 2015 – 2016 in the category Employment 

and Benefits as well as in 2018 in the Immigration category.
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CDH’s latest edition of

Doing Business in South Africa
CLICK HERE to download our 2018 thought leadership

https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/about/downloads/Doing-Business-in-South-Africa-2018.pdf


Employment Strike Guideline

Find out when a lock-out will be protected.

Click here to find out more

CLICK HERE  
FOR THE LATEST SOCIAL 
MEDIA AND THE WORKPLACE 
GUIDELINE

Best Lawyers 2018 South Africa Edition 
Included 53 of CDH’s Directors across Cape Town and Johannesburg.

Recognised Chris Charter as Lawyer of the Year for Competition Law (Johannesburg).

Recognised Faan Coetzee as Lawyer of the Year for Employment Law (Johannesburg).

Recognised Peter Hesseling as Lawyer of the Year for M&A Law (Cape Town).

Recognised Terry Winstanley as Lawyer of the Year for Environmental Law (Cape Town).

Named Cliffe Dekker Hofmeyr Litigation Law Firm of the Year.

Named Cliffe Dekker Hofmeyr Real Estate Law Firm of the Year.
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Social-Media-and-the-Workplace-Guideline.pdf


BBBEE STATUS: LEVEL TWO CONTRIBUTOR

Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 2 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is 

one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in 

relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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