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IN THIS 
ISSUE “IF I DID NOT SIGN IT, I AM NOT BOUND” 

The dispute before the Labour Appeal Court (LAC) in Minister of Justice 
and Constitutional Development v C J C Myburgh and Others was whether 
the parties had entered into a binding settlement agreement which, in turn, 
could be made an order of court. 
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A State Attorney (the Attorney) represented 

the employer in settlement discussions and 

made a written offer of settlement. The 

employees rejected the offer and made a 

counterproposal. The Attorney rejected 

the counterproposal and indicated that his 

initial offer remained open for acceptance 

until a specified date, failing which 

litigation would ensue. The employees 

accepted the initial offer. However, they 

signed the written agreement after the 

specified date for acceptance had lapsed. 

Thereafter the employer refused to sign 

the agreement, disputing the Attorney’s 

authority to make the settlement offer to 

the employees.

The employees took the matter to the 

Labour Court (LC) to have the settlement 

agreement made an order of court. The 

LC held that the Attorney had ostensible 

authority to settle the matter on behalf of 

the employer. He had made an offer which 

they accepted. This constituted a binding 

agreement, irrespective of the fact that it 

was not signed by the employer. The LC 

reasoned that the employer’s signature 

was not necessary, the written agreement 

would have only served as a convenient 

record of proof that a prior verbal 

agreement had been concluded.  

On appeal, the employer argued that it was 

merely cited as a party to the agreement 

but it had never signed it. The Attorney’s 

offer was subject to obtaining a mandate 

from the employer who was liable for the 

settlement amount. In the absence of 

such signature, there can be no binding 

agreement which can be made an order of 

court. Conversely, the employees argued 

that the Attorney, who duly represented 

the employer, made an offer which they 

accepted and the employer’s signature was 

merely a formality not affecting the validity 

of the agreement.

The LAC referred to the contractual 

law principles of offer and acceptance 

and held that it is usually regarded as 

self-evident that a counterproposal 

incorporates a rejection and therefore 

destroys the original offer. Where the 

offer is repeated after rejection of the 

counterproposal, it constitutes a new offer. 

In this case, the Attorney’s initial offer 

became a new offer when he rejected the 

employees’ counterproposal. He specified 

a date for acceptance which lapsed prior 

to the acceptance of the offer by the 

employees. It could therefore not be 

said, when considering the contract law 

principles of offer and acceptance, that a 

binding settlement agreement had been 

concluded. An informal verbal contract 

that was not intended to be binding until 

reduced to writing and signed, does not 

constitute an enforceable contract until 

signed by both parties. A court will assume 

that the object of a written agreement 

was merely to facilitate proof of a verbal 

agreement unless it is clear that the parties 

intended that the writing should embody 

the entire contract.  

A State Attorney represented the employer in 

settlement discussions and made a written 

offer of settlement. The employees 

rejected the offer and made a 

counterproposal. 
The dispute before the Labour Appeal Court (LAC) in Minister of Justice and 

Constitutional Development v C J C Myburgh and Others was whether the parties 

had entered into a binding settlement agreement which, in turn, could be made an 

order of court. 

Conversely, the employees 

argued that the Attorney, 

who duly represented the 

employer, made an offer 

which they accepted and 

the employer’s signature 

was merely a formality not 

affecting the validity of the 

agreement.

“IF I DID NOT SIGN IT, I AM NOT BOUND”
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CHAMBERS GLOBAL 2014 - 2018 ranked our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2018 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2018 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2018 in Band 2: Employment.

Gillian Lumb ranked by CHAMBERS GLOBAL 2017 - 2018 in Band 4: Employment.

Gavin Stansfi eld ranked by CHAMBERS GLOBAL 2018 in Band 4: Employment.

CONTINUED

Furthermore, the employer’s authority in 

the form of its signature was necessary 

because it was liable to pay the settlement 

amount from its budget. The objective 

facts also showed that the parties 

intended the contract to be in writing and 

signed by both of them. The fact that the 

parties included a non-variation clause 

in the agreement further confirmed this 

intention. The LAC dismissed the LC’s 

decision and held that the intention of 

the parties was that the agreement be 

in writing and signed by both of them. 

Furthermore, the offer the employees 

accepted by signing the agreement had 

already lapsed on the specified date of 

acceptance. 

This case provides an important lesson 

when concluding settlement agreements: 

If the parties’ intention is not to be bound 

by the agreement until such time as it 

is reduced to writing and signed by the 

parties, and the written agreement is 

evidence of this intention, the parties 

must ensure that they all sign the written 

agreement. If they fail to do so, they will 

not be bound by the agreement.    

Zola Mcaciso and Gillian Lumb

The LAC dismissed the LC’s 

decision and held that the 

intention of the parties was 

that the agreement be in 

writing and signed by both 

of them. 
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“IF I DID NOT SIGN IT, I AM NOT BOUND”

Michael Yeates was named the exclusive South African winner of the 

ILO Client Choice Awards 2015 – 2016 in the category Employment 

and Benefi ts as well as in 2018 in the Immigration category.



Find out what steps an employer can take when a strike is unprotected.

Click here to fi nd out more

Employment Strike Guideline

CLICK HERE 
FOR THE LATEST SOCIAL 

MEDIA AND THE WORKPLACE 

GUIDELINE

Best Lawyers 2018 South Africa Edition 

Included 53 of CDH’s Directors across Cape Town and Johannesburg.

Recognised Chris Charter as Lawyer of the Year for Competition Law (Johannesburg).

Recognised Faan Coetzee as Lawyer of the Year for Employment Law (Johannesburg).

Recognised Peter Hesseling as Lawyer of the Year for M&A Law (Cape Town).

Recognised Terry Winstanley as Lawyer of the Year for Environmental Law (Cape Town).

Named Cliff e Dekker Hofmeyr Litigation Law Firm of the Year.

Named Cliff e Dekker Hofmeyr Real Estate Law Firm of the Year.
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Social-Media-and-the-Workplace-Guideline.pdf


BBBEE STATUS: LEVEL TWO CONTRIBUTOR

Cliff e Dekker Hofmeyr is very pleased to have achieved a Level 2 BBBEE verifi cation under the new BBBEE Codes of Good Practice. Our BBBEE verifi cation is 

one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in 

relation to any particular situation. Cliff e Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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