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DO NOT CONFUSE THE 1965 ARBITRATION ACT
WITH THE 2017 INTERNATIONAL ARBITRATION ACT

Let there be no confusion. The Arbitration Act of 1965 (1965 Act) is still
| N TH | S alive and well. The International Arbitration Act of 2017 (2017 Act) did

I SS U E not repeal the 1965 Act.

GLOBAL LEADERS HAVE JUST RAISED THE BAR
REGARDING TRANSPARENCY AS A FUNCTION OF
GLOBAL BUSINESS AND GRC

May 2018 will stand out as red-letter month on the calendar of
Governance Risk and Compliance (GRC) leaders.

THE GATES HAVE BEEN CLOSED (TEMPORARILY) ON
FORECLOSURES

On 2 May 2018, Judge President Mlambo issued a practice directive
applicable to the Gauteng Local Division, Johannesburg for a Full Court
to be constituted to decide the legal issues that arise from application
proceedings launched by bond creditors.

CDH
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DO NOT CONFUSE THE 1965 ARBITRATION ACT
WITH THE 2017 INTERNATIONAL ARBITRATION ACT

Be aware that the mere fact that parties to

an international commercial agreement

elected South Africa to be the
seat of arbitration does not
mean that the 1965 Act

then becomes

applicable.

An important development
with the promulgation of
the 2017 Act is that the
UNCITRAL Model Law on
International Commercial
Arbitration will apply to
international arbitration
agreements.

Let there be no confusion. The Arbitration Act of 1965 (1965 Act) is still alive and well.

The International Arbitration Act of 2017 (2017 Act) did not repeal the 1965 Act.

The 1965 Act regulates all domestic
arbitrations that do not fall under the ambit
of the 2017 Act which has the object to
resolve international commercial disputes.
The 2017 Act applies when the seat of
arbitration is in South Africa. Be aware that
the mere fact that parties to an international
commercial agreement elected South
Africa to be the seat of arbitration does

not mean that the 1965 Act then becomes
applicable. Johannesburg may be the seat
of arbitration, but the 2017 Act will apply if
the arbitration is international.

When is an arbitration agreement
international?

According to the United Nations
Commission on International Trade Law
(UNCITRAL) Model Law, Chapter 1(3), "an
arbitration agreement is international if:

(a) the parties to an arbitration agreement
have, at the time of the conclusion of
that agreement, their places of business
in different States; or

(b) one of the following places is situated
outside the State in which the parties
have their places of business:

(i) the place of arbitration if
determined in, or pursuant to, the
arbitration agreement;

(i) any place where a substantial
part of the obligations of the
commercial relationship is to be
performed or the place with which
the subject-matter of the dispute is
most closely connected; or

(c) the parties have expressly agreed that
the subject matter of the arbitration
agreement relates to more than one
country.”

An important development with the
promulgation of the 2017 Act is that the
UNCITRAL Model Law on International
Commercial Arbitration will apply to
international arbitration agreements.
UNCITRAL is an internationally accepted
model, which will in future assist to
persuade an international party to a
commercial agreement entered into with
a South African party, to consent to an
arbitration agreement or clause, which is
governed by the 2017 Act.

A South African party to an international
commercial agreement may now be able
to persuade an international corporate
based, for example, in China to accept the
jurisdiction of the 2017 Act because the
China company may find comfort in the
fact that the parties to the international
arbitration agreement may agree to

the application of, for instance, the ICC

Cﬁ CLICK HERE to find out more about our Dispute Resolution practice.
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DO NOT CONFUSE THE 1965 ARBITRATION ACT
WITH THE 2017 INTERNATIONAL ARBITRATION ACT

CONTINUED

The 2017 Act only deals
with a possible arbitration
in future between parties
in the event of a dispute
and has nothing to do
with the terms of the
commercial agreement
which embodies the
intention of the parties

to do business.
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rules and for that arbitral institution to
administer the arbitration. The parties in
an international commercial agreement
may also agree to appoint the Arbitration
Foundation of South Africa (AFSA), to

be such an institution. To ensure that

the 2017 Act applies, the arbitration
agreement/clause must stipulate South
Africa as the seat of arbitration. Such
choice will automatically result in the law
of South Africa being the law governing the
arbitration agreement/clause. However,
do not confuse the law governing the
arbitration agreement with the law chosen
by the parties to be the substantive law
applicable to the commercial agreement.
South African law may apply to govern
the arbitration agreement/clause and to
give effect thereto, but Singapore law may
have been chosen as the substantive law
for an arbitrator to follow regarding the
commercial agreement and its terms.

Do not discard the arbitration
agreement/clause used in South
African-based commercial agreements
as the provisions in such clauses are still
relevant and applicable and it should
still be used in respect of commercial
arbitrations without any change where
the 1965 Act is applicable.

Corporates will have to draft new
arbitration agreements/clauses

for incorporation in international
commercial agreements. Such arbitration
agreements/clauses will have to refer

to the juridical seat of arbitration as
South Africa.

It must be remembered that the 2017 Act
only deals with a possible arbitration in
future between parties in the event of a
dispute and has nothing to do with the
terms of the commercial agreement which
embodies the intention of the parties to do
business.

Pieter Conradie

CHAMBERS GLOBAL 2017 - 2018 ranked our Dispute Resolution practice in Band 1: Dispute Resolution.

CHAMBERS GLOBAL 2018 named our Corporate Investigations sector as a Recognised Practitioner.

CHAMBERS GLOBAL 2018 ranked our Dispute Resolution practice in Band 2: Insurance.

CHAMBERS GLOBAL 2018 ranked our Dispute Resolution practice in Band 2: Media & Broadcasting.

CHAMBERS GLOBAL 2017 - 2018 ranked our Dispute Resolution practice in Band 2: Restructuring/Insolvency.

Janet MacKenzie ranked by CHAMBERS GLOBAL 2018 in Band 3: Media & Broadcasting.

Julian Jones ranked by CHAMBERS GLOBAL 2017 - 2018 in Band 3: Restructuring/Insolvency.

Tim Fletcher ranked by CHAMBERS GLOBAL 2018 in Band 4: Dispute Resolution.

Pieter Conradie ranked by CHAMBERS GLOBAL 2012 - 2018 in Band 1: Dispute Resolution.

Jonathan Witts-Hewinson ranked by CHAMBERS GLOBAL 2017 - 2018 in Band 2: Dispute Resolution.

Joe Whittle ranked by CHAMBERS GLOBAL 2016 - 2018 in Band 4: Construction.
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GLOBAL LEADERS HAVE JUST RAISED THE BAR
REGARDING TRANSPARENCY AS A FUNCTION OF
GLOBAL BUSINESS AND GRC

The latest development in the UK will, if the
legislation is promulgated, prove that the

UK is very serious in its commitment
to eradicate money laundering

and to curb illicit financial

flows (IFF).

The tax havens of the
world have been accused
of facilitating money
laundering by supplying
anonymity and thereby
enabling the activities of
corrupt politicians and tax
evaders.
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Compliance (GRC) leaders.

Firstly, on 11 May 2018 the new FinCEN
Customer Due Diligence (CDD) Rule,
providing for beneficial ownership,
became effective in the US. Secondly, the
UK announced in the first week of May
2018 that the 14 British Overseas Territories
will be required, by 31 December 2020, to
have created public beneficial ownership
registers for companies registered in

their jurisdiction. Thirdly, the Council of
the EU formally adopted the 5th Money
Laundering Directive (MLD5) on 14 May
2018 and, fourthly, to just really spice
GRC up even more, the European Union'’s
new General Data Protection Regulation
(GDPR) became effective on 25 May 2018.

We have in previous alert articles drawn
attention to the vanguard role adopted by
the UK in anti-money laundering (AML)
and anti-bribery and corruption (ABC).
The UK Bribery Act as a model for ABC
has become very popular with other
jurisdictions. The offence in s7, failure

to prevent bribery of foreign officials,
was followed by two new “failure-to-
prevent” offences namely failure to
prevent facilitation of UK tax evasion and
failure to prevent facilitation of foreign tax
evasion, which became law in September
2017. The UK has also demonstrated

its role as global leader in transparency
by publishing an open data register of
real estate owners and controllers of
companies, i.e. beneficial owners. The
latest development in the UK will, if the
legislation is promulgated, prove that the
UK is very serious in its commitment to
eradicate money laundering and to curb
illicit financial flows (IFF).

May 2018 will stand out as red-letter month on the calendar of Governance Risk and

The tax havens of the world have been
accused of facilitating money laundering
by supplying anonymity and thereby
enabling the activities of corrupt politicians
and tax evaders, which in turn deprives
developing countries of billions of dollars
in tax revenues and cheating people in
developing countries out of much-needed
funds for eradication of poverty. Thabo
Mbeki, chairperson of the African Union's
High Level Panel on Illicit Financial Flows,
estimated that Africa loses annually over
USD 50 billion through IFF and he stressed
that financial secrecy was a problem.
Mbeki observed in 2015 that tax havens
and financial secrecy jurisdictions are at
the centre of the IFF problem and that
there is no global architecture to ensure
the required concerted global action to
combat IFF. If the UK implements tax-haven
transparency in British Overseas Territories
(BOTs) it will go a long way in establishing
a foundation for the architecture referred
to by Thabo Mbeki. The covert world of
anonymous shell companies will have to
endure financial transparency.

The Financial Action Task Force (FATF)
has been concerned about misuse

of corporate vehicles as long ago as

2011 when the World Bank published

the Puppet Masters Report. The FATF

has therefore established standards

of transparency but has conceded

that implementation thereof has been
challenging resulting in the publication of
a Guidance Paper on Recommendation 24
and 25, encapsulating the FATF standard.
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GLOBAL LEADERS HAVE JUST RAISED THE BAR
REGARDING TRANSPARENCY AS A FUNCTION OF
GLOBAL BUSINESS AND GRC

CONTINUED

South Africa endorses
the FATF standards on
AML/FATF as well as the
G20 High-level Principles
on Beneficial Ownership
Transparency.

The 4th Money Laundering Directive
(Directive), which was adopted on 20 May
2015 and which came into force in the EU
on 26 June 2017, bolstered transparency
measures throughout Europe addressing
the definition of beneficial owner and
also introduced central registers for
corporate entities. The Directive will now
raise the bar even more. In the Preamble
the Directive states that "the prevention
of money laundering and of terrorist
financing cannot be effective unless

the environment is hostile to criminals
seeking shelter for their finances through
non-transparent structures. The Directive
is a response to the terrorist attacks of
2015 and 2016 in Paris and Brussels and
also to the Panama Papers leaks. Citizens
will enjoy the right to access information
on the beneficial owners of firms which
operate in the EU and this transparency
will definitely curtail the criminal use of
letterbox companies abused to launder
money, hide wealth and avoid paying
taxes, the latter clearly exposed by the
Panama Papers. Persons with a “legitimate
interest”, such as investigative journalists
and non-governmental organisations
(NGOs) will be provided with access to
data on beneficial owners of trusts and
“similar legal arrangements”. Member
states have the right to provide broader
access to information, in accordance

with their national law. The Directive

also provides for a tightening of rules
regulating anonymous prepaid cards and
virtual currencies. The Directive shall
enter into force twenty days after it has
been published in the Official Journal

of the European Union after which date
transposition into national law by member
states will roll out in 18 months.

South Africa endorses the FATF

standards on AML/FATF as well as the G20
High-level Principles on Beneficial Ownership
Transparency. The Financial Intelligence
Centre Amendment Act which has been
enacted in stages since June 2017 introduced
the legal definition of "beneficial owner” as
well as a risk-based approach to customer
due diligence. This was done to ensure

that South Africa implements measures as
required by the FATF arising from the 2009
Mutual Evaluation by the FATF. The next
Mutual Evaluation takes place in 2019.

Focusing on transparency in AML globally
not only serves to detect and facilitate
investigation of money laundering and IFF
but also becomes a powerful deterrent for
criminals seeking to launder proceeds of
crime.

Willem Janse van Rensburg

Cg CLICK HERE to find out more about our Dispute Resolution practice.
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THE GATES HAVE BEEN CLOSED (TEMPORARILY)
ON FORECLOSURES

It has been the practice of the Gauteng Local

Division to postpone these foreclosure
applications for a few months to give

homeowners a chance to pay
the arrears on their bond
account.

What has been happening
as a result is that the bond
creditors have started
asking the court only

for money judgments

for the full accelerated
outstanding balance due
on the home loan.
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On 2 May 2018, Judge President Mlambo issued a practice directive applicable to the

Gauteng Local Division, Johannesburg for a Full Court to be constituted to decide the
legal issues that arise from application proceedings launched by bond creditors (mostly
the commercial banks) and which are not opposed by the home owners concerned, for:

e money judgments for the accelerated
payment of the full outstanding
balance due under a home loan
secured by a mortgage bond over the
home; and

e an order declaring that the property
may be sold on auction by the Sheriff.

It has been the practice of the Gauteng
Local Division to postpone these foreclosure
applications for a few months to give
homeowners a chance to pay the arrears

on their bond account. If the homeowner is
able to pay the arrears, then the court would
not give an order for the home to be sold on
auction. This practice is aligned with s26(3)
of the Constitution which provides that

“no one may be evicted from their home,

or have their home demolished without an
order of court made after considering all
relevant circumstances...”. Naturally bond
creditors are aggrieved at the delay as they
are not being paid the monthly instalments
and are not able to get their money through
the courts.

What has been happening as a result is
that the bond creditors have started asking
the court only for money judgments for
the full accelerated outstanding balance
due on the home loan. With that judgment
the bond creditor then issues a warrant

of execution and attaches the movable
property of the homeowner. That property
is then sold on auction and the money is
paid into the bond account to reduce the
balance due.

The disparity in the processes described
above has become an issue and
accordingly the Full Court will be asked to
consider:

e whether the Court has a discretion (in
terms of the National Credit Act), when
postponing an application in respect
of the executability of a property in
order to afford the homeowner an
opportunity of paying the arrears, to
refuse to give an immediate accelerated
money judgment for the outstanding
amount due in terms of the bond;

e if the Court does have that discretion,
whether the Practice Manual should
stipulate uniformity of treatment by the
Judges in the Gauteng Local Division
and if so, what should that uniformity
be; and

e the circumstances under which the
Court should set a reserve price for
an auction of the immovable property
and how that reserve price would be
determined.

Notwithstanding the 2 May practice
directive, homeowners continue defaulting
on bond payments and bond creditors
have carried on enrolling foreclosure
applications for hearing pending the
outcome of the hearing of the Full Court.
That was until 28 May 2018.
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THE GATES HAVE BEEN CLOSED (TEMPORARILY)
ON FORECLOSURES

CONTINUED

The hearings Of foreclosure Qn 28 May 2018, lJudgle President Mlambo So there'it is. The hearings of fo.r(?c.losure
i issued a further directive that: matters in the Gauteng Local Division,
matters in the GaUteng LOC&?[ Johannesburg have been placed on hold
P e all foreclosure matters already enrolled until the Full Court has handed down
DIVISIOI’I, Johannesburg have be postponed sine die pending the ‘udament on the issues
been p[aced on hold until the decision of the Full Court; and e )

It is important to note that these directives
only relate to foreclosure matters issued
out of the Gauteng Local Division,
Johannesburg. Given that the Gauteng
Provincial Division, Pretoria has concurrent
jurisdiction, forum shopping is probably
inevitable, as is a similar practice directive
in that court.

Full Court has handed down e no new matters involving the issues

. . that would be considered by the Full
jUdgment on the Issues. Court can be enrolled until such time
as the Full Court has made its decision.
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Tim Smit and Tim Fletcher

Tim Fletcher was named the exclusive South African winner of the ILO Client
Choice Awards 2017 — 2018 in the litigation category.

Richard Marcus was named the exclusive South African winner of the ILO Client

Choice Awards 2018 in the Insolvency & Restructuring category.
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Best Lawyers 2018 South Africa

NAMED CDH LITIGATION LAW FIRM OF THE YEAR
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Dispute Resolution
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Cliffe Dekker Hofmeyr

RECOGNISED PRACTITIONER
Corporate Investigations

8 YEARS
IN A ROW

CDH has been named South Africa’s
number one large law firm in the
PMR Africa Excellence Awards for

the eighth year in a row.
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For more information about our Dispute Resolution practice and services, please contact:
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Thabile Fuhrmann

Chairperson

Director

T +27(0)11562 1331
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BBBEE STATUS: LEVEL TWO CONTRIBUTOR
Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 2 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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