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BREAKING NEWS

l N TH l S FORECLOSURE APPLICATIONS, THE WAIT IS OVER...

ISS U E AT LEAST, FOR NOW.

The full bench of the High Court of South Africa, Gauteng Local Division
Johannesburg, finally adjudicated on the future of foreclosure applications,
after an extensive period of indeterminacy. The judgment, handed down on
12 September 2018, is premised on s26 of the Constitution, guaranteeing
everyone the right to adequate housing.
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BREAKING NEWS: FORECLOSURE APPLICATIONS, THE
WAIT IS OVER... AT LEAST, FOR NOW.

The judgment, handed
down on 12 September
2018, is premised on
s26 of the Constitution,
guaranteeing everyone
the right to adequate
housing.

The full bench of the High Court of South Africa, Gauteng Local Division Johannesburg,

finally adjudicated on the future of foreclosure applications, after an extensive period
of indeterminacy. The judgment, handed down on 12 September 2018, is premised on
s26 of the Constitution, guaranteeing everyone the right to adequate housing.

We identify and explain four of the court’s
key findings below:

1. “In all matters where execution is
sought against a primary residence,
the entire claim, including the
monetary judgment, must be
adjudicated at the same time".

In the past, foreclosure applications
brought by bond creditors against
defaulting debtors were postponed by
the court for a few months to afford
homeowners an opportunity to pay
the arrears on their bond account.
Practice has, however, developed
where the application to declare the
property specially executable was
postponed, the bond creditor would
apply for a money judgment for the
accelerated full outstanding balance
under the bond. Upon the granting
of the money judgment, the bond
creditor issues a warrant of execution
to attach the movable property of the
debtor in order to satisfy the balance
of the mortgage bond.

The court held that the money
judgment is “inextricably linked” to the
application for an order for execution.
If it were not for the monetary

judgment, a bond creditor cannot
obtain an order for executability and it
is therefore desirable that both issues
be resolved by the same court at the
same time. Further, the court held that
no prejudice would ensue to the bond
creditor in the event that the money
judgment and the order for execution
are granted simultaneously.

Banks, as bond creditors, therefore
have a duty to bring the entire case,
including the money judgment,

based on a mortgage bond, in

one application simultaneously.
Consequently, in our view, where

a bank has brought an application

for a money judgment only, such
application must now be formally
withdrawn. It follows that there is now
“a duty on banks to bring their entire
case, including the money judgment,
based on a mortgage bond, in one
proceeding simultaneously”. Therefore,
a piecemeal adjudication of the matter
will not be entertained.

"Execution against moveable and
immovable property is not a bar to
the revival of the agreement until the
proceeds of the execution have been
realised”.

Cé' CLICK HERE to find out more about our Dispute Resolution practice.
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BREAKING NEWS: FORECLOSURE APPLICATIONS, THE
WAIT IS OVER... AT LEAST, FOR NOW.

CONTINUED

The judgment has gone
some way in resolving
the present impasse

in respect of the legal
process by which

banks can recover their
outstanding loans from
defaulting debtors.

Tim Fletcher was named the exclusive South African winner of the ILO Client

In terms of s129(3) of the National
Credit Act (NCA), a debtor may
reinstate a credit agreement where
they have fallen into arrears, "by paying
to the credit provider all amounts

that are overdue, together with the
credit provider's permitted default
charges and reasonable costs of
enforcing the agreement up to the
time of reinstatement”. This remedy is,
however, only available if the creditor
has not cancelled the underlying
agreement.

Section 129(4)(a)(i) of the NCA states
further that the credit agreement may
not be reinstated after a sale of any
property pursuant to an attachment
order.

Taking the above two sections into
account, the court in this instance has
ordered that, “the mere attachment

is no hindrance to the reinstatement
of the agreement”. In other words,
where the proceeds from the sale in
execution have not been realised by
the bond creditor, the reinstatement
of the agreement by the debtor is still
permissible.

Choice Awards 2017 — 2018 in the litigation category.

Richard Marcus was named the exclusive South African winner of the ILO Client

Choice Awards 2018 in the Insolvency & Restructuring category.
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“Any document initiating proceedings
where a mortgaged property may be
declared executable must contain the
following statement in a reasonably
prominent manner”:

The defendant’s attention is
drawn to section 129(3) of the
National Credit Act, No 34 of
2005 that he/she may pay to
the credit grantor all amounts
that are overdue together with
the credit provider's permitted
default charges and reasonable
taxed or agreed costs of
enforcing the agreement prior
to the sale and transfer of the
property and so revive the credit
agreement.

This means that in the future a letter
of demand sent to the debtor by the
bond creditor in terms of s129 of the
NCA must, in addition to drawing the
debtor’s attention to the default and
debt management mechanisms, also
draw the debtor's attention to the fact
that the agreement may be revived in
terms of s129(3) of the NCA.
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BREAKING NEWS: FORECLOSURE APPLICATIONS, THE
WAIT IS OVER... AT LEAST, FOR NOW.

CONTINUED

Whether this is the final
word on this emotive
legal issue, remains to be
seen.

4. "Save in exceptional circumstances,
a reserve price should be set by a
court in all matters where execution is
granted against immovable property,
which is the primary residence of
a debtor, where the facts disclosed
justify such an order”.

In a bid to prevent unjust or inequitable
outcomes, the court has ordered that
except in exceptional circumstances,

a reserve price must be set for a sale

in execution of immovable property

by taking the factors of each case into
account.

It is now incumbent on the bond
creditor to include all relevant
documentation in its application to
the court when applying for an order
for execution, which will support the
request for a certain reserve price.

Similarly, the debtor has a duty to place
all facts before the court. The reserve
price will therefore be set on a case-
by-case basis at the discretion of the
court.

Conclusion

It must, however, be kept in mind that

this judgment applies only to foreclosure
applications in the case of immovable
property, which is the primary residence of
debtors who are individual consumers and
natural persons.

The judgment has gone some way in
resolving the present impasse in respect
of the legal process by which banks can
recover their outstanding loans from
defaulting debtors. Whether this is the final
word on this emotive legal issue, remains
to be seen.

Luanne Chance, Nicole Meyer and
Nomlayo Mabhena
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