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CLICK HERE to view our NEW Employment Strike Guideline

Our programme on Conducting a Disciplinary 

Enquiry has been accredited by the Services SETA.

AUTOMATIC TERMINATION CLAUSES 
– VALID OR NOT?
There are many instances in which an employee’s continued employment 
is dependent upon the requirements of a client of the employer. In such 
cases, the employer links the duration of the employee’s employment to 
the duration of the contract between it and its client. These automatic 
termination clauses raise questions as to whether or not reliance on them 
results in a dismissal as well as uncertainty around the validity of the clauses. 
An automatic termination clause was the focus of the recent decision of 
the Labour Appeal Court in Enforce Security Group v Mwelase and others 
(DA24/15) [2017] ZALAC 9 (25 January 2017).

https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf


In this case the employer employed 

security officers and placed them at 

the premises of its clients. The security 

officers’ employment contracts included 

an automatic termination clause which 

provided for the termination of the 

employee’s contract of employment on 

termination of the contract between the 

employer and the client. A dispute arose 

when the employer’s client gave notice 

of termination of its contract with the 

employer and the employer, relying on 

the automatic termination clause in the 

contracts of employment, issued the 

employees with notices of termination of 

their employment.

At the CCMA the employees alleged that 

they had been dismissed and challenged 

the fairness of their dismissals. The 

employer argued that the termination 

of employment did not amount to a 

dismissal as the employer played no role 

in the client’s decision to terminate its 

contract with the employer. The definition 

of dismissal in the Labour Relations Act, 

No. 66 of 1995 (LRA) requires that there 

must be an act by the employer that 

terminates the contract. The employer 

argued that there was no dismissal as the 

employer was not the ‘’proximate cause’’ 

of the termination of the employees’ 

employment – the client was. 

The Labour Appeal Court reiterated 

that there are several terminations of 

employment that do not constitute a 

dismissal – one of these being termination 

on the occurrence of a specific event. In 

such instance, there is no dismissal, but 

rather the termination of the contract 

by operation of law. This will, however, 

always be subject to an employee’s right 

to challenge the termination as an unfair 

dismissal if he or she had a reasonable 

expectation of renewal, or if the employer 

failed or refused to renew a fixed term 

contract and the employee expected the 

employer to renew the fixed term contract.  

The Labour Appeal Court found that 

on the facts of the case there was no 

dismissal. The employer was not the 

cause of the termination. The court 

then went on to consider automatic 

termination clauses and the lawfulness of 

these clauses. The court found that these 

clauses are not always invalid and that 

in making this determination the court 

must consider whether the clause was 

intended to circumvent the fair dismissal 

obligations imposed on an employer by 

the LRA and the Constitution. 

The court found that 

these clauses are not 

always invalid and that in 

making this determination 

the court must consider 

whether the clause was 

intended to circumvent 

the fair dismissal 

obligations imposed on 

an employer by the LRA 

and the Constitution. 
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The employer argued that there was 

no dismissal as the employer was not 

the ‘’proximate cause’’ of the 

termination of the employees’ 

employment – the 

client was.  There are many instances in which an employee’s continued employment is 

dependent upon the requirements of a client of the employer. In such cases, the 

employer links the duration of the employee’s employment to the duration of 

the contract between it and its client. These automatic termination clauses raise 

questions as to whether or not reliance on them results in a dismissal as well as 

uncertainty around the validity of the clauses. An automatic termination clause 

was the focus of the recent decision of the Labour Appeal Court in Enforce Security 

Group v Mwelase and others (DA24/15) [2017] ZALAC 9 (25 January 2017).



CONTINUED

When including an 

automatic termination 

clause in a contract 

of employment, an 

employer needs to bear 

in mind that our courts 

do not permit parties 

to contract out of the 

protections in the LRA 

against unfair dismissal 

through an automatic 

termination clause or 

otherwise.

The following were identified by the court 

as relevant considerations in determining 

the validity of an automatic termination 

clause:

• The precise wording of the clause and 

the context of the entire agreement.

• The relationship between the fixed 

term event and the purpose of the 

contract with the client.

• Whether it is left to the client to pick 

and choose who is to tender the 

services under the service agreement.

• Whether the clause is used by either 

the client or the employer to unfairly 

target a particular employee.

• Whether the event is based on 

proper economic and commercial 

considerations.

The case highlights that an automatic 

termination clause does not necessarily 

give rise to a dismissal and that an 

automatic termination clause may or may 

not be invalid, depending on the facts of 

each case. When including an automatic 

termination clause in a contract of 

employment, an employer needs to bear in 

mind that our courts do not permit parties 

to contract out of the protections in the 

LRA against unfair dismissal through an 

automatic termination clause or otherwise.

Gillian Lumb and Anli Bezuidenhout
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AUTOMATIC TERMINATION CLAUSES 
– VALID OR NOT?

7 YEARS
in a row

CDH has been named South Africa’s 
number one large law fi rm in the 
PMR Africa Excellence Awards for 

the seventh year in a row.

BAND 2 
Employment

Cliffe Dekker Hofmeyr

2009-2016

Ranked Cliffe Dekker Hofmeyr

TIER 2 
FOR LABOUR AND 

EMPLOYMENT
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CHAMBERS GLOBAL 2014 - 2016 ranks our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2016 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2016 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2016 in Band 3: Employment.

Michael Yeates named winner in the 2015 and 2016 ILO Client Choice International 

Awards in the category ‘Employment and Benefi ts, South Africa’.

Employment
STRIKE GUIDELINEST

Our Employment practice’s new
EMPLOYMENT STRIKE GUIDELINE 

answers our clients’ FAQs.

Topics discussed include strikes, lock-outs and picketing. 

CLICK HERE TO FIND OUT MORE

https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
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BBBEE STATUS: LEVEL THREE CONTRIBUTOR

Cliff e Dekker Hofmeyr is very pleased to have achieved a Level 3 BBBEE verifi cation under the new BBBEE Codes of Good Practice. Our BBBEE verifi cation is 

one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in 

relation to any particular situation. Cliff e Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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For more information about our Employment practice and services, please contact:
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https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
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