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IN THIS THE HAMMER IS YET TO GO DOWN ON
ISSUE TEMPORARY EMPLOYMENT SERVICES:
ASSIGN JUDGMENT TAKEN ON APPEAL
TO THE CONSTITUTIONAL COURT

On 10 July 2017, the Labour Appeal Court (LAC) overturned the Labour
Court's (LC) earlier decision, wherein the LC found that the deeming
provision contained in s198A of the Labour Relations Act, No 66 of 1995
(LRA) gave rise to a dual employment relationship for purposes of the LRA
between the temporary employment service (TES) and the client.
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THE HAMMER IS YET TO GO DOWN ON TEMPORARY
EMPLOYMENT SERVICES: ASSIGN JUDGMENT TAKEN
ON APPEAL TO THE CONSTITUTIONAL COURT

The LAC overturned the dual employer
interpretation and instead favoured what

has been referred to as the “sole
employer interpretation”.

As anticipated and on
Monday 31 July 2017,
the Confederation of
Associations in the
Private Employment
Sector (CAPES) filed
an application for
leave to appeal in

the Constitutional
Court and against the
Jjudgment of the LAC.

(% CLICK HERE
FOR THE LATEST SOCIAL

MEDIA AND THE WORKPLACE
GUIDELINE
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On 10 July 2017, the Labour Appeal Court (LAC) overturned the Labour Court’s (LC)

earlier decision, wherein the LC found that the deeming provision contained in s198A
of the Labour Relations Act, No 66 of 1995 (LRA) gave rise to a dual employment
relationship for purposes of the LRA between the temporary employment service

(TES) and the client.

This dual employment relationship

would for purposes of the LRA, find
application after a period of three months
and in relation to employees earning below
the Basic Conditions of Employment

Act, No 75 of 1997 (BCEA) threshold
(R205,433.30 per annum).

In coming to its decision, the LAC
overturned the dual employer
interpretation and instead favoured what
has been referred to as the “sole employer
interpretation”, holding that after three
months, and in relation to employees who
earn below the BCEA threshold, the client
becomes the statutory employer as “it
would make no sense to retain the TES in
the employment equation for an indefinite
period if the client has assumed all the
responsibilities that the TES had before
the expiration of the three month period”.

(&

As anticipated and on Monday 31 July 2017,
the Confederation of Associations in the
Private Employment Sector (CAPES) filed
an application for leave to appeal in the
Constitutional Court and against the
judgment of the LAC.

When an application for leave to

appealis filed, the operation and/or effect
of the judgment or order in question (the
LAC decision in this case), is suspended
pending the outcome of the appeal.

Accordingly, and until such time as the
Constitutional Court adjudicates the
appeal, the effect of the LAC decision
will be suspended and the LC decision
will remain applicable for the time being.

Watch this space for further updates.
Nicholas Preston and
Prinoleen Naidoo
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Social-Media-and-the-Workplace-Guideline.pdf

e —

T—

RS TRAVAVAY, ¢ . = —
' "‘ - ‘-"' "“\‘)‘_’ g —
‘_'\“‘" N ~ v‘\\\ avav,

—— Ay —
DTN VAV TaaN
— g

N e\
Vg -

-

R\ " TN

Employment Strike Guideline

Find out what steps an employer can take when a strike is unprotected.

@ Click here to find out more
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2016 1* by General Corporate Finance

EMEA Deal Flow.
2" by M&A Deal Value. H
" 3 by General Corporate Finance | ﬂ a I’OW
A Deal Value

Cliffe Dekker Hofmeyr

BAND 2

Employment

2009-2017

2015 1+ by M&A Deal Flow.
1 by General Corporate Finance
Deal Flow.

2014 1 by M&A Deal Flow.
1 by M&A Deal Value
1* by General Corporate Finance
Deal Flow.

2013 1+ by M&A Deal Flow.
1 by M&A Deal Value
1 by Unlisted Deals - Deal Flow.

CDH has been named South Africa’s
number one large law firm in the
PMR Africa Excellence Awards for

the seventh year in a row.

CHAMBERS GLOBAL 2014 - 2017 ranks our Employment practice in Band 2: Employment
Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2017 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2017 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2017 in Band 3: Employment.

Gillian Lumb ranked by CHAMBERS GLOBAL 2017 in Band 4: Employment:

Michael Yeates named winner in the 2015 and 2016 ILO Client Choice International

Awards in the category ‘Employment and Benefits, South Africa’.
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
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Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 3 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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https://www.facebook.com/CDHLegal/
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
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