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Our programme on Conducting a Disciplinary 

Enquiry has been accredited by the Services SETA.

I’M ENTITLED TO ASK YOU QUESTIONS… 
The right to cross-examine a witness goes to the root of a fair hearing.



Despite the onus on a commissioner to 

deal with arbitration disputes quickly and 

with minimum legal formalities, there are 

certain procedural requirements that may 

not be dispensed with and may result in an 

arbitration award being set aside.

The Labour Appeal Court has recognised 

that the failure of a commissioner to allow 

a party to cross-examine a witness may 

constitute a reviewable irregularity and 

may result in the award being set aside.

In Consol Glass v National Bargaining 

Council for the Chemical Industries 

and Others (JA5/15) [2017] ZALAC 12, 

the commissioner unduly curtailed 

the cross-examination of a witness. 

Furthermore, the record of the 

arbitration proceedings revealed that 

the commissioner displayed a level of 

intolerance when one of the witnesses 

was testifying.

The Labour Court held that the 

commissioner’s failure to allow a party 

to cross-examine a witness resulted in 

a failure of justice in that the party did 

not receive a fair hearing. The Labour 

Court was of the view that it mattered 

not whether the outcome would have 

remained the same and reasoned that the 

failure to allow a party to cross-examine a 

witness will amount to a gross irregularity 

as envisaged in s 145(2) of the Labour 

Relations Act, No 66 of 1995 and will 

render the award one which a reasonable 

arbitrator could not reach. On this basis 

alone, the Labour Court held the review 

application had to succeed.

The Labour Court accordingly set aside 

the award and referred the matter to the 

Bargaining Council to hear the matter 

afresh.

The matter was taken on appeal to the 

Labour Appeal Court. It found that it was 

clear from the record of the arbitration 

proceedings that the commissioner 

displayed a level of intolerance towards 

one of the parties and that this behaviour 

was inappropriate. The court held that 

judicial temperament is inherent in a 

commissioner’s duties and is an important 

element of the realisation of justice for all. 

The Labour Appeal Court also referred to 

the minority decision of the Constitutional 

Court in Toyota SA Motors (Pty) Ltd v 

Commission for Conciliation, Mediation 

and Arbitration and Others (CCT 228/14) 

[2015] ZACC 557 wherein the court held 

that any decision by a commissioner which 

prevented a party from cross-examining a 

witness on a crucial aspect of a case will 

be seen as a gross irregularity justifying the 

setting aside of the award.

The court concluded by stating that “the 

right to cross-examine a witness goes to 

the root of a fair hearing” and a failure to 

allow a party to cross-examine a witness 

will constitute a reviewable ground.

What is clear from the Labour Appeal 

Court judgment is that cross-examination 

is a fundamental procedural aspect of a 

fair arbitration hearing as parties have the 

right to test each other’s evidence.

The Labour Court 

accordingly set aside the 

award and referred the 

matter to the Bargaining 

Council to hear the 

matter afresh.

The Labour Appeal Court has recognised that 

the failure of a commissioner to allow a 

party to cross-examine a witness 

may constitute a reviewable 

irregularity and may result 

in the award being 

set aside.

The right to cross-examine a witness goes to the root of a fair hearing.
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It is also apparent from the Labour 

Court judgment that the failure to allow 

cross-examination of a witness, even 

if this did not impact on the outcome 

of the award, may still amount to a 

reviewable irregularity. 

The Labour Appeal Court decided that 

the evidence of the witness whose 

cross-examination was curtailed was 

essential to the question of whether the 

dismissal was effected for a fair reason.

It is important for representatives conducting 

arbitrations to be fully aware of their rights 

during arbitrations so as to ensure that their 

case is properly ventilated.

Mohsina Chenia and Piet Joubert

It is important for 

representatives 

conducting arbitrations 

to be fully aware of their 

rights during arbitrations 

so as to ensure that their 

case is properly ventilated.
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in a row

CDH has been named South Africa’s 
number one large law fi rm in the 
PMR Africa Excellence Awards for 

the seventh year in a row.
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Cliffe Dekker Hofmeyr



CHAMBERS GLOBAL 2014 - 2017 ranks our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2017 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2017 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2017 in Band 3: Employment.

Gillian Lumb ranked by CHAMBERS GLOBAL 2017 in Band 4: Employment.

Michael Yeates named winner in the 2015 and 2016 ILO Client Choice International 

Awards in the category ‘Employment and Benefi ts, South Africa’.

Employment
STRIKE GUIDELINEST

Our Employment practice’s new
EMPLOYMENT STRIKE GUIDELINE 

answers our clients’ FAQs.

Topics discussed include strikes, lock-outs and picketing. 

CLICK HERE TO FIND OUT MORE
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
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BBBEE STATUS: LEVEL THREE CONTRIBUTOR

Cliff e Dekker Hofmeyr is very pleased to have achieved a Level 3 BBBEE verifi cation under the new BBBEE Codes of Good Practice. Our BBBEE verifi cation is 

one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in 

relation to any particular situation. Cliff e Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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For more information about our Employment practice and services, please contact:
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