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Our programme on Conducting a Disciplinary
Enquiry has been accredited by the Services SETA.

I'M ENTITLED TO ASK YOU QUESTIONS...

The right to cross-examine a witness goes to the root of a fair hearing.

IN THIS
ISSUE

CDH

1 | EMPLOYMENT ALERT 29 May 2017 CLIFFE DEKKER HOFMEYR



I'M ENTITLED TO ASK YOU QUESTIONS...

The Labour Appeal Court has recognised that
the failure of a commissioner to allow a

party to cross-examine a witness

may constitute a reviewable

irregularity and may result
in the award being
set aside.

The Labour Court

accordingly set aside the
award and referred the
matter to the Bargaining

Council to hear the
matter afresh.
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The right to cross-examine a witness goes to the root of a fair hearing.

Despite the onus on a commissioner to
deal with arbitration disputes quickly and
with minimum legal formalities, there are
certain procedural requirements that may
not be dispensed with and may result in an
arbitration award being set aside.

The Labour Appeal Court has recognised
that the failure of a commissioner to allow
a party to cross-examine a witness may
constitute a reviewable irregularity and
may result in the award being set aside.

In Consol Glass v National Bargaining
Council for the Chemical Industries
and Others (JA5/15) [2017] ZALAC 12,
the commissioner unduly curtailed
the cross-examination of a witness.
Furthermore, the record of the
arbitration proceedings revealed that
the commissioner displayed a level of
intolerance when one of the witnesses
was testifying.

The Labour Court held that the
commissioner’s failure to allow a party

to cross-examine a witness resulted in

a failure of justice in that the party did

not receive a fair hearing. The Labour
Court was of the view that it mattered

not whether the outcome would have
remained the same and reasoned that the
failure to allow a party to cross-examine a
witness will amount to a gross irregularity
as envisaged in s 145(2) of the Labour
Relations Act, No 66 of 1995 and will
render the award one which a reasonable
arbitrator could not reach. On this basis
alone, the Labour Court held the review
application had to succeed.

The Labour Court accordingly set aside
the award and referred the matter to the
Bargaining Council to hear the matter
afresh.

The matter was taken on appeal to the
Labour Appeal Court. It found that it was
clear from the record of the arbitration
proceedings that the commissioner
displayed a level of intolerance towards
one of the parties and that this behaviour
was inappropriate. The court held that
judicial temperament is inherent in a
commissioner’s duties and is an important
element of the realisation of justice for all.

The Labour Appeal Court also referred to
the minority decision of the Constitutional
Court in Toyota SA Motors (Pty) Ltd v
Commission for Conciliation, Mediation
and Arbitration and Others (CCT 228/14)
[2015] ZACC 557 wherein the court held
that any decision by a commissioner which
prevented a party from cross-examining a
witness on a crucial aspect of a case will
be seen as a gross irregularity justifying the
setting aside of the award.

The court concluded by stating that "the
right to cross-examine a witness goes to
the root of a fair hearing” and a failure to
allow a party to cross-examine a witness
will constitute a reviewable ground.

What is clear from the Labour Appeal
Court judgment is that cross-examination
is a fundamental procedural aspect of a
fair arbitration hearing as parties have the
right to test each other’s evidence.
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I'M ENTITLED TO ASK YOU QUESTIONS...

CONTINUED

It is important for
representatives
conducting arbitrations

to be fully aware of their
rights during arbitrations
SO as to ensure that their
case is properly ventilated.

Itis also apparent from the Labour
Court judgment that the failure to allow
cross-examination of a witness, even

if this did not impact on the outcome
of the award, may stillamount to a
reviewable irregularity.

The Labour Appeal Court decided that
the evidence of the witness whose
cross-examination was curtailed was
essential to the question of whether the

Itis important for representatives conducting
arbitrations to be fully aware of their rights
during arbitrations so as to ensure that their
case is properly ventilated.

Mohsina Chenia and Piet Joubert

dismissal was effected for a fair reason.
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CDH has been named South Africa’s
number one large law firm in the
Deal Flow. PMR Africa Excellence Awards for

2014 ‘i;; byMaA D,é;l H(',W: vvvvvvvvvvv the seventh year in a row.

1t by M&A Deal Value.
1** by General Corporate Finance
Deal Flow.

2015 1¢ by M&A Deal Flow.
1* by General Corporate Finance

Cliffe Dekker Hofmeyr

Ranked Cliffe Dekker Hofmeyr

BAND 2

Employment 2013 1% by M&A Deal Flow
1 by M&A Deal Value.
1** by Unlisted Deals - Deal Flow.
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Employment

STRIKE GUIDELINE

Our Employment practice’'s new

EMPLOYMENT STRIKE GUIDELINE
answers our clients’ FAQs.

Topics discussed include strikes, lock-outs and picketing.

@ CLICK HERE TO FIND OUT MORE

CHAMBERS GLOBAL 2014 - 2017 ranks our Employment practice in Band 2: Employmeni
Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2017 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2017 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2017 in Band 3: Employment.

Gillian Lumb ranked by CHAMBERS GLOBAL 2017 in Band 4: Employment.

Michael Yeates named winner in the 2015 and 2016 ILO Client Choice International
Awards in the category ‘Employment and Benefits, South Africa’.

CDH
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf

OUR TEAM

For more information about our Employment practice and services, please contact:

Aadil Patel

National Practice Head
Director

T +27(0)11 562 1107

E aadil.patel@cdhlegal.com

Gillian Lumb

Regional Practice Head
Director

T +27(0)21 4816315

E gillian.lumb@cdhlegal.com

Kirsten Caddy

Director

T +27(0)11 562 1412

E kirsten.caddy@cdhlegal.com

Jose Jorge

Director

T +27(0)21 4816319

E josejorge@cdhlegal.com

Fiona Leppan

Director

T +27(0)11 562 1152

E fiona.leppan@cdhlegal.com

Hugo Pienaar

Director

T +27(0)11 562 1350

E hugo.pienaar@cdhlegal.com

Nicholas Preston

Director

T +27(0)11562 1788

E nicholas.preston@cdhlegal.com

BBBEE STATUS: LEVEL THREE CONTRIBUTOR

Thabang Rapuleng

Director

T +27(0)11 562 1759

E thabang.rapuleng@cdhlegal.com

Samiksha Singh

Director

T +27(0)21 4816314

E samiksha.singh@cdhlegal.com

Gavin Stansfield

Director

T +27(0)214816313

E gavin.stansfield@cdhlegal.com

Michael Yeates

Director

T +27(0)11562 1184

E michaelyeates@cdhlegal.com

Ndumiso Zwane

Director

T +27(0)11562 1231

E ndumiso.zwane@cdhlegal.com

Anli Bezuidenhout

Senior Associate

T +27(0)21 4816351

E anli.bezuidenhout@cdhlegal.com

Steven Adams

Associate

T +27(0)214816341

E steven.adams@cdhlegal.com

Samantha Bonato

Associate

T +27(0)11 562 1134

E samantha.bonato@cdhlegal.com

Sean Jamieson

Associate

T +27(0)11 562 1296

E sean.jamieson@cdhlegal.com

Zola Mcaciso

Associate

T +27(0)21 4816316

E zola.mcaciso@cdhlegal.com

Anelisa Mkeme

Associate

T +27(0)11 562 1039

E anelisa.mkeme@cdhlegal.com

Prinoleen Naidoo

Associate

T +27(0)11 562 1829

E prinoleen.naidoo@cdhlegal.com

Bheki Nhlapho

Associate

T +27(0)11 562 1568

E bheki.nhlapho@cdhlegal.com

Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 3 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11562 1000 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T +27(0)21481 6300 F +27(0)214816388 E ctn@cdhlegal.com
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https://www.cliffedekkerhofmeyr.com/en/news/#tab-podcasts
https://www.instagram.com/cdhlegal/
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc?report.success=KJ_KkFGTDCfMt-A7wV3Fn9Yvgwr02Kd6AZHGx4bQCDiP6-2rfP2oxyVoEQiPrcAQ7Bf
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.facebook.com/CDHLegal/

