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Our programme on Conducting a Disciplinary 

Enquiry has been accredited by the Services SETA.

POSSIBLE CHANGE IN SECTION 189 
REQUIREMENTS: CAN EMPLOYERS 
EMBARK ON REDEPLOYMENT BEFORE 
RETRENCHMENT PROCESSES COMMENCE?
The recent case of ArcelorMittal South Africa Limited v NUMSA (case 
number: J 421/17) unpacked what is meant by avoiding job losses.



Judge Van Niekerk held that s189 of the 

Labour Relations Act, No 66 of 1995 (LRA):

“specifically contemplates that prior 

to a formal invitation to consult being 

issued, measures to avoid job losses 

are to be considered and where 

necessary, implemented. Indeed, a 

failure to do so undermines the notion 

of retrenchment as a measure of last 

resort and amounts to breach of this 

section.” 

What does this mean for employers? The 

answer lies in the facts of this case. 

The employer sought to restructure 

its operations in order to avoid 

retrenchments. It had not issued any 

s189(3) notices. The National Union 

of Metalworkers of South Africa 

sought to halt the redeployments to 

consult further with ArcelorMittal.

Their application was dismissed. The Court 

held that an employer must embark on 

measures to avoid job losses even before 

a s189(3) notice is issued. Such measures 

include the redeployment of employees 

from one job to another.

In light of this recent decision, could 

an employer offer voluntary severance 

packages to employees in order to avoid 

job losses prior to issuing s189(3) notices. 

Current case authority seems to suggest 

otherwise. 
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CDH has been named South Africa’s 
number one large law fi rm in the 
PMR Africa Excellence Awards for 

the seventh year in a row.
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Cliffe Dekker Hofmeyr



CHAMBERS GLOBAL 2014 - 2017 ranks our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2017 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2017 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2017 in Band 3: Employment.

Gillian Lumb ranked by CHAMBERS GLOBAL 2017 in Band 4: Employment.

Michael Yeates named winner in the 2015 and 2016 ILO Client Choice International 

Awards in the category ‘Employment and Benefi ts, South Africa’.

Employment
STRIKE GUIDELINEST

Our Employment practice’s new
EMPLOYMENT STRIKE GUIDELINE 

answers our clients’ FAQs.

Topics discussed include strikes, lock-outs and picketing. 

CLICK HERE TO FIND OUT MORE
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
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BBBEE STATUS: LEVEL THREE CONTRIBUTOR

Cliff e Dekker Hofmeyr is very pleased to have achieved a Level 3 BBBEE verifi cation under the new BBBEE Codes of Good Practice. Our BBBEE verifi cation is 

one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in 

relation to any particular situation. Cliff e Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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OUR TEAM
For more information about our Employment practice and services, please contact:

https://www.facebook.com/CDHLegal/
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
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