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LET OUR STRIKE GUIDELINES BE THE STARTING
POINT FOR YOUR STRIKE STRATEGY

At Cliffe Dekker Hofmeyr we pride ourselves in providing our
clients with practical solution driven information in line with the
current challenges faced by our clients.

Due to the increase in strikes and strike violence in South Africa, our
employment practice developed useful strike guidelines for our clients’
benefit. These guidelines will provide clients with practical information
about strikes, lock-outs and picketing and answer some of the more
complex questions around these topics. The guidelines are definitely the
starting point when considering a strike strategy and when preparing for
industrial action. Our strike guidelines can be accessed on our website.
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ISSUE YOU SAY DEMOTION, | SAY DISMISSAL

The recent Constitutional Court case of South African Revenue Service
v CCMA and Others (the Kruger case) dealt with whether an employer
can change a chairperson’s sanction.
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf

YOU SAY DEMOTION,

The employee was charged with 11 counts of
misconduct including non-compliance

with procurement procedures,

failure to disclose her
interests and the
receipt of a gift.

The arbitrator agreed

and found that in terms

of the Public Services
Act the Department
could not change the

chairperson’s sanction

to a harsher one.
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The recent Constitutional Court case of South African Revenue Service v CCMA and

| SAY DISMISSAL

Others (the Kruger case) dealt with whether an employer can change a chairperson’s

sanction.

The findings of the Labour Appeal Court
(LAC) in Moodley v The Department of
National Treasury and Others [2017] 4 BLLR
337 (LAC) affirms the principles established
by the Kruger case.

In the Moodley matter, National Treasury
employed the employee as director:
facilities management. Her duties included
procurement. The employee was charged
with 11 counts of misconduct including
non-compliance with procurement
procedures, failure to disclose her interests
and the receipt of a gift.

The employee was found guilty of nine

of the 11 charges. The chairperson, an
independent advocate, imposed a sanction
in respect of each charge — and then
imposed an overall sanction in respect of
all the charges. In respect of five of the
nine charges against her, the chairperson
imposed a sanction of dismissal.

Strangely, the chairperson’s overall
sanction was “dismissal with an alternative
of demotion”. This was a competent
finding in terms of the department’s
employee relations guideline.

Not surprisingly, the employee elected
demotion.

Despite the employee’s election, the
department informed her that she
was dismissed with immediate effect.
The employee then referred an unfair
dismissal dispute to the bargaining
council. No evidence was led at the
bargaining council. An agreed bundle

was handed in and the matter was
argued before the arbitrator. The only
issue was the fairness of the sanction.
The employee contended that having
made her election the department could
not substitute the chairperson’s sanction
with that of a dismissal. The arbitrator
agreed and found that in terms of the
Public Services Act the Department
could not change the chairperson'’s
sanction to a harsher one. As a result,
the dismissal was unfair. The arbitrator
awarded reinstatement and stated that
“[tlhe sanction of demotion should
stand.”

The department took the award on review
to the Labour Court. The court found that
the arbitrator misconceived the nature of
the enquiry and arrived at a decision that
fell outside the bounds of reasonableness.
The court remitted the matter back for
rehearing to the bargaining council to
determine whether the dismissal was fair.

The employee appealed to the LAC.
The grounds of appeal raised by the
employee included that the court had
erred in finding that the arbitrator’s
award was unreasonable and in finding
that the department could change the
chairperson’s sanction even though the
sanction was not a recommendation.

Referring to the Kruger case, the LAC
agreed that an arbitrator is enjoined

by law, namely s193(2) of the LRA to
determine whether reinstatement is an
appropriate remedy. In terms of s193(2)
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Two lessons can be
learned from this
decision.
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the LC or an arbitrator must reinstate or
re-employ an employee where a dismissal
is substantively unfair unless the employee
does not want to be reinstated, the
circumstances surrounding the dismissal
are such that a continued employment
relationship would be intolerable, or it is
not reasonably practicable to do so.

The LAC found that the arbitrator did
not apply s193(2) of the LRA and he
failed to consider the seriousness of
the misconduct and the effect of the
misconduct on the workplace. It held
that “[t]he arbitrator’s failure to do so,
in circumstances where she, or he, was
legally obliged to do so, is justifiably
criticised as being unreasonable and as

a failure to apply his or her mind to the
issues”

The LAC agreed with the LC, albeit for
different reasons, that the arbitrator’s
award was to be set aside and remitted to
the bargaining council for rehearing.

Two lessons can be learned from this
decision. Firstly, employers must carefully
consider who they appoint as disciplinary
enquiry chairpersons when outsourcing
this function and secondly, an arbitrating
commissioner is obliged by law to consider
whether reinstatement is an appropriate
remedy in the circumstances.
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2016 15T BY M&A DEAL
FLOW FOR THE
8™ YEAR IN A ROW.
2016 1 by General Corporate Finance
Deal Flow.
2" by M&A Deal Value.
3 by General Corporate Finance
Deal Value.

2015 1 by M&A Deal Flow.
1 by General Corporate Finance
Deal Flow.

2014 1 by M&A Deal Flow.
1t by M&A Deal Value.
1*t by General Corporate Finance
Deal Flow.

2013 1 by M&A Deal Flow.
1t by M&A Deal Value.
1t by Unlisted Deals - Deal Flow.

7 YEARS

in a row

CDH has been named South Africa’s
number one large law firm in the
PMR Africa Excellence Awards for

the seventh year in a row.
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Find out when a lock-out will be protected.

@ Click here to find out more

CHAMBERS GLOBAL 2014 - 2017 ranks our Employment practice in Band 2: Employment
Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2017 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2017 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2017 in Band 3: Employment.

Gillian Lumb ranked by CHAMBERS GLOBAL 2017 in Band 4: Employment

Michael Yeates named winner in the 2015 and 2016 ILO Client Choice International
Awards in the category ‘Employment and Benefits, South Africa’.
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf
https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Social-Media-and-the-Workplace-Guideline.pdf
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Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 3 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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https://www.facebook.com/CDHLegal/
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc?report.success=KJ_KkFGTDCfMt-A7wV3Fn9Yvgwr02Kd6AZHGx4bQCDiP6-2rfP2oxyVoEQiPrcAQ7Bf
https://www.instagram.com/cdhlegal/
https://www.cliffedekkerhofmeyr.com/en/news/#tab-podcasts

