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Our programme on Conducting a Disciplinary
Enquiry has been accredited by the Services SETA.

DOES AN EMPLOYEE IN THE PUBLIC
SECTOR HAVE THE RIGHT TO REQUEST
REASONS FOLLOWING AN UNSUCCESSFUL
IN THIS APPLICATION FOR EMPLOYMENT?

Gezani Isaac Masingi v Greater Giyani Municipality (case number
I SS U E 2679/2016), (GLD),

Cg CLICK HERE to view our NEW Employment Strike Guideline
() P> 4 H
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf

DOES AN EMPLOYEE IN THE PUBLIC SECTOR HAVE
THE RIGHT TO REQUEST REASONS FOLLOWING AN
UNSUCCESSFUL APPLICATION FOR EMPLOYMENT?

Following two rounds of interviews which took place
in September 2014 and February 2015, the
Applicant was advised that his application

for the post of Municipal Manager of
the Respondent municipality
had been unsuccessful.

The Act arms a party

who seeks information
necessary for the exercise
or protection of a right to
call for the provision of
such information.
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Following two rounds of interviews which
took place in September 2014 and February
2015, the Applicant was advised that

his application for the post of Municipal
Manager of the Respondent municipality
had been unsuccessful. The second round
of interviews had included a psychometric
and competency-based test as prescribed
by the Municipal Regulations on Minimum
Competency Levels, 2007, issued in terms
of the Local Government: Municipal
Finance Management Act 2003. Dissatisfied
with the outcome of the interview process,
the Applicant requested the municipality
provide him with the outcome of the
interview process together with the

results of the interview and competency
assessments. The request was refused.
Thereafter, the Applicant’s attorneys made
a formal request in terms of s18 of the
Promotion of Access to Information Act,
No 2 of 2000 (the Act). This request failed
to produce any results. The Applicant then
approached the High Court in terms of s11
of the Act and sought an order compelling
the municipality to provide him with

firstly, the results of the interviews and
secondly the scores or aggregate scores
of all the candidates interviewed, including
the recommendations made to the
municipality following these interviews.

Section 11 of the Act provides that

‘a requester must be given access

to the record of a public body if (a)
that requester complies with all the
procedural requirements in the Act
relating to a request for access to that

Gezani Isaac Masingi v Greater Giyani Municipality (case number 2679/2016), (GLD).

record; and (b) access to that record

is not refused in terms of any ground

for refusal contemplated in Chapter 4

of the Act”. The Court noted that the
purpose of the Act was to engender the
principle of transparency and accountable
governance. The Act arms a party who
seeks information necessary for the
exercise or protection of a right to call

for the provision of such information.
Referring to various authorities regarding
the constitutional right of access to
information, the Court held that “the right
to be provided with reasons for decisions
made in the exercise of a public function
or power has been an integral part of our
administrative law system for decades and
is now entrenched by the Constitution”. In
the exercise of such right, “the Applicant is
entitled to the reasons sought, namely why
he was not appointed or appointable”.

As to whether the Applicant was entitled
to the scores of all the candidates
interviewed, the Court emphasised that
s34 of the Act provided for the mandatory
protection of privacy of third parties

who are natural persons. That section
provides that “subject to subsection (2), the
information officer of a public body must
refuse a request for access to a record of
the body if its disclosure would involve
the unreasonable disclosure of personal
information about a third party, including
a deceased individual.” Noting that one

of the grounds for refusal was personal
information relating to medical history

or personal opinion, the Court held that

SO
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DOES AN EMPLOYEE IN THE PUBLIC SECTOR HAVE
THE RIGHT TO REQUEST REASONS FOLLOWING AN
UNSUCCESSFUL APPLICATION FOR EMPLOYMENT?

CONTINUED

The Applicant was
not entitled to the
competency-based
assessment scores
and results of other

candidates other than

his own.

the ambit of medical information was

wide enough to include psychometric
assessment scores if this was a component
of the competency assessment. As such,
the Applicant was not entitled to the
competency-based assessment scores and
results of other candidates other than his
own. The municipality was nonetheless
ordered to provide the Applicant with

the reasons for not appointing him to

the post of Municipal Manager as well as
the recommendations made to Council
in relation to the first, second and third
recommended candidates. The Applicant
was also entitled to his own personal
competency assessment scores.

Gavin Stansfield
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2014 1 by M&A Deal Flow
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Deal Flow
2013 1% by M&A Deal Flow
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1# by Unlisted Deals - Deal Flow
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7 YEARS

in arow

CDH has been named South Africa’s
number one large law firm in the
PMR Africa Excellence Awards for

the seventh year in a row.

Named “Law Firm of the Year” in the practice area of Real Estate Law.

Listed 36 of our lawyers across Cape Town and Johannesburg.

Emil Brincker listed as Lawyer of the Year for Tax Law.

Pieter Conradie listed as Lawyer of the Year for Arbitration and Mediation.

Francis Newham listed as Lawyer of the Year for MGA Law.
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STRIKE GUIDELINE
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Our Employment practice’'s new

EMPLOYMENT STRIKE GUIDELINE
answers our clients’ FAQs.

Topics discussed include strikes, lock-outs and picketing.

@ CLICK HERE TO FIND OUT MORE

CHAMBERS GLOBAL 2014 - 2016 ranks our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2016 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2016 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2016 in Band 3: Employment.

Michael Yeates named winner in the 2015 and 2016 ILO Client Choice International
Awards in the category ‘Employment and Benefits, South Africa’.

COH
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OUR TEAM

For more information about our Employment practice and services, please contact:

Aadil Patel

National Practice Head
Director

T +27(0)11 562 1107

E aadil.patel@cdhlegal.com

Gillian Lumb

Regional Practice Head
Director

T +27(0)21 4816315

E gillian.lumb@cdhlegal.com

Fiona Leppan

Director

T +27(0)11 562 1152

E fiona.leppan@cdhlegal.com

Hugo Pienaar

Director

T +27(0)11 562 1350

E hugo.pienaar@cdhlegal.com

Nicholas Preston

Director

T +27(0)11 562 1788

E nicholas.preston@cdhlegal.com

Thabeng Rapuleng

Director

T +27(0)11 562 1759

E thabeng.rapuleng@cdhlegal.com

Samiksha Singh

Director

T +27(0)21 4816314

E samiksha.singh@cdhlegal.com

BBBEE STATUS: LEVEL THREE CONTRIBUTOR

Gavin Stansfield

Director

T +27(0)21 4816313

E gavin.stansfield@cdhlegal.com

Michael Yeates

Director

T +27(0)11 562 1184

E michael.yeates@cdhlegal.com

Anli Bezuidenhout

Senior Associate

T +27(0)21 4816351

E anli.bezuidenhout@cdhlegal.com

Kirsten Caddy

Senior Associate

T +27(0)11 562 1412

E kirsten.caddy@cdhlegal.com

Samantha Coetzer

Senior Associate

and Professional Support Lawyer
T +27(0)11562 1019

E samantha.coetzer@cdhlegal.com

Ndumiso Zwane

Senior Associate

T +27(0)11562 1231

E ndumiso.zwane@cdhlegal.com

Samantha Bonato

Associate

T +27(0)11 562 1134

E samantha.bonato@cdhlegal.com

Sean Jamieson

Associate

T +27(0)11562 1296

E seanjamieson@cdhlegal.com

Zola Mcaciso

Associate

T +27(0)21 4816316

E zola.mcaciso@cdhlegal.com

Anelisa Mkeme

Associate

T +27(0)11 562 1039

E anelisamkeme@cdhlegal.com

Prinoleen Naidoo

Associate

T +27(0)11562 1829

E prinoleen.naidoo@cdhlegal.com

Bheki Nhlapho

Associate

T +27(0)11 562 1568

E bheki.nhlapho@cdhlegal.com

Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 3 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11562 1000 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN

11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T +27(0)21481 6300 F +27(0)214816388 E ctn@cdhlegal.com
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https://www.facebook.com/CDHLegal/
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc?report.success=KJ_KkFGTDCfMt-A7wV3Fn9Yvgwr02Kd6AZHGx4bQCDiP6-2rfP2oxyVoEQiPrcAQ7Bf
https://www.instagram.com/cdhlegal/
http://www.cliffedekkerhofmeyr.com/en/news/podcasts/



