31 MARCH 2017

TAX AND
- XCHANGE
CONTROL

AALIERTT

FREE TRANSPORT FOR EMPLOYEES:
IS THERE A FRINGE BENEFIT?

In many businesses, it is common for employers to provide their employees

| N TH | S with free or low-cost transport services, from their homes to their place of
employment. However, in terms of the Income Tax Act, No 58 of 1962 (Act),
I SS U E such arrangements could constitute a taxable fringe benefit in the hands of

the employees, depending on the circumstances and facts of the case. The
South African Revenue Service (SARS) released Binding Private Ruling 262
(BPR 262) on 30 January 2017 and Binding General Ruling (Income Tax) 42
(BGR 42) on 22 March 2017, both of which deal with this very issue.

CUSTOMS AND EXCISE HIGHLIGHTS

Selected highlights in the Customs and Excise environment since our last instalment.
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FREE TRANSPORT FOR EMPLOYEES:
IS THERE A FRINGE BENEFIT?

In many businesses, it is common for
employers to provide their employees

with free or low-cost transport
services, from their homes to
their place of employment.

The South African
Revenue Service (SARS)
released Binding Private
Ruling 262 (BPR 262)

on 30 January 2017 and
Binding General Ruling
(Income Tax) 42 (BGR 42)
on 22 March 2017.

In many businesses, it is common for employers to provide their employees with

free or low-cost transport services, from their homes to their place of employment.
However, in terms of the Income Tax Act, No 58 of 1962 (Act), such arrangements
could constitute a taxable fringe benefit in the hands of the employees, depending
on the circumstances and facts of the case. The South African Revenue Service
(SARS) released Binding Private Ruling 262 (BPR 262) on 30 January 2017 and
Binding General Ruling (Income Tax) 42 (BGR 42) on 22 March 2017, both of which

deal with this very issue.

Facts of BPR 262

In BPR 262, the relevant facts were as
follows:

The Applicant, a South African resident
company, proposes to implement a
transport scheme (Scheme) to assist
its employees to travel to and from
work safely and more efficiently. The
nature of the Applicant’s business
requires its employees to commence
and end their normal working days at
times when public transport is either
unavailable or very limited.

e The Applicant proposes two transport
service types to implement the Scheme
namely, the Shuttle Service Concept
(Shuttle Service) and the Direct Service
Concept (Direct Service).

e The Shuttle Service entails that a
shuttle service will connect each of the
Applicant’s business units to a public
transport interchange nearest to the
relevant business unit and will serve
employees who work shifts during
normal working hours.
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The Shuttle Service will be available
where the nearest interchange is
situated more than 500 metres walking
distance from the business unit

where the employee works and the
employees will use the Shuttle Service
between the transport interchange and
the relevant business unit. However,
the employees will make use of public
transport services to travel from

their homes to this nearest transport
interchange.

In terms of the Direct Service, a
dedicated transport service will be
provided between a specifically
identified central point (Collection
Points) in a residential area where an
employee resides and the business
unit where the employee works. The
Direct Service will only be available to
employees whose work is core to the
Applicant’s operations and who work
shifts that are difficult to align with
existing transport services.
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FREE TRANSPORT FOR EMPLOYEES:
IS THERE A FRINGE BENEFIT?

CONTINUED

To determine whether
the provision of a free
transportation service

by an employer to its
employees constitutes a
taxable benefit, one must
consider paragraphs

2 and 10 of the Seventh
Schedule to the Act
(Seventh Schedule).

e The Direct Service will only be
available where the nearest available
public transport is situated more than
500 metres walking distance from the
business unit where the employee
works. Employees will be required
to organise their own transport from
their homes to the collection points
and back.

e |tshould also be noted that the
Applicant will fairly distribute the
Collection Points in its discretion and
design the routes in a circular format
to allow maximum coverage of the
particular area, taking into account its
size and density.

e From a cost perspective, the Applicant
will engage with independent shuttle
transport service providers (Service
Providers) to pick up and drop off the
employees in implementing the Shuttle
Service and the Direct Service.

* The Service Providers will invoice the
Applicant directly, while the Applicant
will bear the cost of providing the
shuttle services and the employees
will not be required to pay anything for
these services.

SARS'’s Ruling in BPR 262

In light of the abovementioned facts,
SARS ruled that no value will be placed on
the taxable benefit to be granted to the
Applicant’'s employees in providing them
with the Direct Service and the Shuttle
Service.
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Analysis of BPR 262 in light of the Act and
BGR 42

To determine whether the provision of a
free transportation service by an employer
to its employees constitutes a taxable
benefit, one must consider paragraphs 2
and 10 of the Seventh Schedule to the Act
(Seventh Schedule).

Paragraph 2(e) of the Seventh Schedule
states that a taxable benefit (ie a fringe
benefit) is deemed to have been granted by
an employer to an employee if any service
has, at the expense of the employer, been
rendered to the employee for his or her
private or domestic purposes. In terms of
South African tax law, expenses incurred
in travelling between one’s home and
place of employment are considered to
be expenses of a domestic and personal
nature. To determine the cash equivalent
of the value of this fringe benefit, one
must apply paragraphs 10(1) and (2) of the
Seventh Schedule.

Paragraph 10 of the Seventh Schedule
deals with the provision of free or cheap
services. In terms of paragraph 10(1)(b), the
cash equivalent of the value to be placed
on the fringe benefit, including services
such as the Direct Service and the Shuttle
Service, will be the employer’s expense

in rendering the service less any amount
paid by the employee as consideration.
However, paragraph 10(2)(b) of the
Seventh Schedule states that "no value
shall be placed...on any transport service
rendered by an employer to his employees
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FREE TRANSPORT FOR EMPLOYEES:
IS THERE A FRINGE BENEFIT?

CONTINUED

From a practical
perspective, the fact
that no value is placed
on these transport
services means that

no tax will be payable
by these employees in
receiving such transport
services, even though it
still constitutes a fringe
benefit.

CHAMBERS GLOBAL 2011 - 2017 ranks our Tax and Exchange Control practice in Band 2: Tax.

in general for the conveyance of such
employees from their homes to the place
of their employment and vice versa.”

In BGR 42, SARS acknowledges that there
is uncertainty as to the application of the
no-value provision contained in paragraph
10(2)(b). In BGR 42, SARS states that the
word "homes” need not be restricted

to the exact position of an employee’s
specific dwelling as an employee could, for
example, live in a block of flats, on a farm,
or in a rural area with little or no accessible
roads. Under certain circumstances, an
employee would, therefore, be required

to walk to the nearest accessible road

to obtain the transport service which,
could be a few kilometres away from the
employee’s dwelling. In light of these
circumstances, SARS states in BGR 42, that
an employer may arrange for employees
living within a certain radius to be collected
from or dropped off at a common area

or central point between the employees’
homes and place of employment. An

Emil Brincker ranked by CHAMBERS GLOBAL 2003 - 2017 in Band 1: Tax.

Mark Linington ranked by CHAMBERS GLOBAL 2017 in Band 1: Tax.

Ludwig Smith ranked by CHAMBERS GLOBAL 2017 in Band 3: Tax.
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employer may also provide transport
services for only part of the trip between
the employees’ homes and place of
employment.

SARS now provides clarity on the
interpretation of paragraph 10(2)(b) and
has ruled in BGR 42 that "transport services
provided to employees to and from any
collection or drop-off point en route to

or from the employees’ homes and place
of employment is accepted to fall within
the provisions of paragraph 10(2)(b). No
value will, therefore, be placed on these
transport services.”

The clarity provided by BGR 42 is
welcomed. From a practical perspective,
the fact that no value is placed on these
transport services means that no tax

will be payable by these employees in
receiving such transport services, even
though it still constitutes a fringe benefit.

Louis Botha
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CUSTOMS AND EXCISE HIGHLIGHTS

Please note that this is not intended to be
a comprehensive study or list of the
amendments, changes and the like

in the Customs and Excise

environment, but merely

selected highlights

which may be of

interest. Herewith below selected highlights in the Customs and Excise environment since our
last instalment:

In the event that specific
aavice is required, kindly
contact our Customs and
Excise specialist, Director,
Petr Erasmus.
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1. The Schedules to the Customs and
Excise Act, No 91 of 1964 have been
amended as follows:

1.1 Schedule 1 Part 1:

1.1.1 The substitution of tariff

headings 1701.12, 1701.13,

1701.14, 1701.91, and
1701.99 to increase the
rate of customs duty on
sugar from free of duty to
63.63c/kg;

1.1.2 The substitution of tariff
heading 2933.69.30
to reduce the rate of
customs duty on Atrazine
from 10% to free of duty;

1.1.3 The General Notes to
implement the revised
Tariff Rate Quotas by the
substitution of Table 1 in
paragraph 3.1 to Note IJ
of the General Notes in
terms of the Economic
Partnership Agreement
(EPA) which came into
effect on 10 October
2016;

1.1.4 The substitution of various

tariff subheadings under
heading 72.17 and 73.18
to review the rate of
customs duty on steel
wire products and steel
fasteners upwards;

1.1.5 The substitution of

tariff headings 1001.91
and 1001.99 as well as
1101.00.10 and 1101.00.90
to reduce the rate of
customs duty on wheat
and wheaten flour from
159.14c/kg to 119.02c/

kg and 238.71c/kg to
178.53c/kg respectively;

1.2 Schedule 1 Part 5A:

1.2.1 Anincrease of 30c/lin the

rate of the general fuel
levy from 285c/l to 315¢/l
and 270c/l to 300c/l

on petrol and diesel
respectively to give effect
to the Budget proposals;
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CUSTOMS AND EXCISE HIGHLIGHTS

CONTINUED

1.3 Schedule 1 Part 5B: 1.5 Schedule 5:

An increase of 9c¢/l in the
RAF levy from 154c/l to
163c/l on both petrol and
diesel to give effect to the
Budget proposals.

1.5.1 The insertion of refund
item 536.00/00.00/04.00
to provide for duty free
imports of components
for heavy motor vehicles;

1.3.1 Anincrease of 9c/lin
the Road Accident Fund
(RAF) levy from 154c/l to
163c/l on both petrol and
diesel to give effect to the

Budget ls;
Uaget proposas 1.6 Schedule 6:

1.4 Schedule 3:
cheduie 1.6.1 As a consequence to the

increase in the fuel levy as
announced by the Minister
of Finance in his budget
speech, the diesel refund
provisions are adjusted
accordingly.

1.4.1 The insertion of rebate
item 317.06/00.00/06.00
to provide for duty free
imports of components
for heavy motor vehicles;

2. Please advise if additional
information is required.

Petr Erasmus
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BBBEE STATUS: LEVEL THREE CONTRIBUTOR
Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 3 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.
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