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THE WAIT IS OVER: THIS IS WHAT THE SPECIAL
VOLUNTARY DISCLOSURE PROGRAMME WILL
OFFER

| N TH | S The Minister of Finance announced the Special Voluntary Disclosure
Programme (SVDP) in the 2016 Budget Speech. The legislation governing

I SS U E the SVDP finally came into effect on 19 January 2017 when the Rates and
Monetary Amounts and Amendment of Revenue Laws Act, No 13 of 2016
(Revenue Laws Act) and the Rates and Monetary Amounts and Amendment

of Revenue Laws (Administration) Act, No 14 of 2016 (Revenue Laws
Administration Act) were published in the Government Gazette.

CUSTOMS AND EXCISE HIGHLIGHTS

This week's selected highlights in the Customs and Excise environment.
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THE WAIT IS OVER: THIS IS WHAT THE SPECIAL
VOLUNTARY DISCLOSURE PROGRAMME WILL
OFFER

The amount payable in terms of the SVDP will be equal
to the amount of the receipts and accruals not

declared to SARS ... from which an asset,

situated outside the Republic and held
by the person during the period

1 March 2010 to

28 February 2015, was

wholly or partly

derived.

Section 15(3) allows
taxpayers who disposed

of an asset that was wholly
or partly derived from
receipts and accruals not
declared to SARS ... before
1 March 2010, to also make
use of the SVDP., unless
the asset was disposed of
by way of a donation or
disposal on loan account
to a trust.

Best Lawyers
2017 Edition

Listed 36 of our lawyers across Cape Town

The Minister of Finance announced the Special Voluntary Disclosure Programme

(SVDP) in the 2016 Budget Speech. The legislation governing the SVDP finally came
into effect on 19 January 2017 when the Rates and Monetary Amounts and Amendment
of Revenue Laws Act, No 13 of 2016 (Revenue Laws Act) and the Rates and Monetary
Amounts and Amendment of Revenue Laws (Administration) Act, No 14 of 2016
(Revenue Laws Administration Act) were published in the Government Gazette.

The two pieces of legislation mentioned
above set out the rules of the tax SVDP.
The rules applicable to the exchange
control (Excon) SVDP are governed

by two circulars released by the South
African Reserve Bank (SARB) in July and
October 2016 as well as a third circular
released today, 27 January 2017. This
article will focus mainly on the rules
applicable to the tax SVDP, but we will
also refer to the Excon SVDP where
applicable. We reported on the previous
draft versions of the SVDP legislation

in our Alerts of 15 April 2016 and

29 July 2016.

Circumstances under which the SVDP is
available

The substantive provisions of the tax SVDP
are contained in s14 to s18 of the Revenue
Laws Act. In terms of s15(2) of the Revenue
Laws Act, the amount payable in terms of
the SVDP will be equal to the amount of
the receipts and accruals not declared to
the South African Revenue Service (SARS)

hannesburg.

Emil Brincker listed as Lawyer of the Year for Tax Law.

Francis Newham listed as Lawyer of the Year for M&A Law.
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as required by the Estate Duty Act, No 45

of 1955 (Estate Duty Act) or the Income Tax
Act, No 58 of 1962 (Income Tax Act), from
which an asset, situated outside the Republic
and held by the person during the period

1 March 2010 to 28 February 2015, was
wholly or partly derived. Section 15(3) allows
taxpayers who disposed of an asset that was
wholly or partly derived from receipts and
accruals not declared to SARS as required
by the Estate Duty Act or the Income Tax
Act, before 1 March 2010, to also make use
of the SVDP, unless the asset was disposed
of by way of a donation or disposal on loan
account to a trust.

Section 18 of the Revenue Laws Act states
that if a person is a beneficiary or a donor
in relation to a foreign discretionary

trust, the person may also elect that any
asset situated outside the Republic as
contemplated in s18(2), which was held by
the discretionary trust during the period

1 March 2010 to 28 February 2015 be
deemed to have been held by that person
for the purposes of all tax Acts.

Named “Law Firm of the Year” in the practice area of Real Estate Law.

Pieter Conradie listed as Lawyer of the Year for Arbitration and Mediation.
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/news/publications/2016/tax/downloads/Tax-Alert-15-April-2016.pdf
https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/news/publications/2016/tax/downloads/Tax-and-Exchange-Control-Alert-29-July-2016.pdf
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CONTINUED

The amount subject to
tax in terms of the SVDP
will be 407% of the highest
value of the aggregate

of all assets situated
outside South Africa
between 1 March 2010
and 28 February 2015
that were wholly or partly
derived from receipts and
accruals not declared

to SARS.

Amounts payable in terms of the SVDP

Section 16 of the Revenue Laws Act states
that the amount subject to tax in terms of
the SVDP will be 40% of the highest value of
the aggregate of all assets situated outside
South Africa between 1 March 2010 and

28 February 2015 that were wholly or partly
derived from receipts and accruals not
declared to SARS as required by the Estate
Duty Act or the Income Tax Act. In terms of
s16(2), the value referred to in s16(1) is the
market value of the asset in terms of the
relevant foreign currency and translated to
rand at the spot rate on the last business
day in South Africa on or before the end

of each year of assessment. In other words,
if an asset was held from 1 March 2010 to
28 February 2015, one will look at the
market value in rand on the last day of

each year of assessment, being 28 or

29 February. In terms of s16 of the Revenue
Laws Act, the highest of these market values
will be multiplied by 40% and this amount
will then be included in the first year of
assessment ending on or after 1 March 2014,
which in the case of individuals, will be the
2015 year of assessment.
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If an asset was disposed of before

1 March 2010, the tax payable will be
calculated in a similar manner with the
only difference being that the asset will
be deemed to have been held during the
period 1 March 2010 to 28 February 2015 for
purposes of s15 and s16. Where the value of
such an asset cannot be determined, SARS
can agree to accept a reasonable estimate
of the value of the asset.

In terms of s17 of the Revenue Laws

Act, an asset referred to in s15 that was
held and not disposed of on the last day
of the year of assessment on or before
28 February 2015 must be deemed to
have been acquired on that day at a cost
equal to the value of the asset under s16
in the relevant foreign currency. In other
words, the asset declared in terms of the
SVDP will have a new base cost which,
for capital gains tax purposes, will apply
when the asset is later disposed of. This
provision does not appear in previous draft
versions of the legislation.
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Taxpayers should be aware
that the SVDP process does
not affect the availability

of the normal VDP process
which applies in terms of
the TAA. However, from

1 September 2017,
taxpayers will no longer

be able to receive tax relief
under the SVDP.

Procedural aspects and consequences of
successful application

The process for the SVDP is dealt with by
the Revenue Laws Administration Act. It
states in s2 that a SVDP application must
be made under Part B of Chapter 16 of
the Tax Administration Act, No 28 of 2011
(TAA), which means that the process will
be the same one applicable to normal
VDP applications. Section 2 further states
that an application may not be made by
or on behalf of a trust or in respect of
receipts and accruals from which an asset
that has been disclosed to SARS under an
international tax agreement was wholly or
partly derived. Persons may not apply for
the SVDP if they are aware of a pending
audit or investigation in respect of foreign
assets or if such an audit or investigation
has commenced unless the scope of the
audit or investigation is in respect of other
assets, ie other than foreign assets or
foreign taxes, for example PAYE.

An important change is that SVDP
applications can now be made until

31 August 2017, whereas the draft
legislation stated that SVDP applications
could only be submitted until 30 June
2017. If a SVDP application is successful, no
understatement penalties will be levied and
SARS will not pursue criminal prosecution
for a tax offence. Taxpayers should be
aware that future income, including
income received in the 2016 year of
assessment will be fully taxed and will not
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be subject to the SVDP. It is also possible
that successful applicants will have to pay
interest on the outstanding tax from the
due date of their tax return for the 2015
year of assessment.

In terms of the Media Statement released
by National Treasury on 30 September 2016
(Media Statement), SARS and the SARB have
established a joint application process. The
Media Statement states that applications for
tax relief under the SVDP may be made in
the new SVDP section of the VDPO1 form
that has been available on SARS eFiling
from 1 October 2016. According to the
Media Statement, applications for Excon
relief may be made on the new SVDPO1
form, also hosted on eFiling.

Comment

Taxpayers should be aware that the SVDP
process does not affect the availability

of the normal VDP process which applies
in terms of the TAA. However, from

1 September 2017, taxpayers will no longer
be able to receive tax relief under the
SVDP. With regard to Excon relief, the SARB
released exchange control circular 4/2017
on 27 January 2017, which states that the
Excon SVDP will now also be available until
31 August 2016. The rules of the Excon
SVDP are contained in exchange control
circular 6/2016, which we reported on in
our Alert of 15 July 2016, and in exchange
control circular of 8/2016.

Louis Botha

D
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/news/publications/2016/tax/downloads/Tax-and-Exchange-Control-Alert-15-July-2016.pdf

CUSTOMS AND EXCISE HIGHLIGHTS

Please note that this is not intended to be
a comprehensive study or list of the
amendments, changes and the like

in the Customs and Excise

environment, but merely

selected highlights

which may be of

interest. This week's selected highlights in the Customs and Excise environment:

1 Theinsertion in rebate item 311.42 in 1.2 TH8544.49.90 — the rebate item
Schedule 3 to the Customs and Excise reads as follows: "Other insulated
Act, No 91 of 1964 (rebating full duty) electric conductors, for a voltage
of additional rebate items relating to: exceeding 80V, not fitted with

11 TH8536.50 50  the rebate item connectors, for the manufacture of

In the event that SpecifiC reads as follows: “Other switches, electric plankets clasﬂsifiable in tariff
advice is I’GQU/I’GC/, k/nd[y with moulded casings of plastics subheading 6501.10"

o Other insulating material, with
Con_taCt OUI" Cystoms and a current rating not exceeding Petr Erasmus
Excise SpeCIa[ISt, Director, 800 A, for the manufacture of

electric blankets classifiable in

Petr Erasmus. tariff subheading 6301.10"; and
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