
FURTHER AMENDMENTS RELATING TO 
SHARE INCENTIVE TRUSTS

In 2015, several amendments were made to the Income Tax Act, No 58 of 

1962 (Act) relating to the tax treatment of share incentive schemes. These 

amendments caused a substantial amount of uncertainty, specifically in 

respect of the disposal of shares by the incentive trust.
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For some time, the following view was 

held:

Under paragraph 11(1)(d) the vesting 

of an interest in an asset of a trust 

in a beneficiary is a disposal. The 

word ‘vesting’ is used in paragraph 

11(1)(d) in the common law sense of 

unconditional entitlement. It does not 

mean a vesting as contemplated in 

s8C which occurs when all restrictions 

on the disposal of the share are 

lifted. If the common law vesting in 

an employee of a share by a share 

incentive trust precedes the vesting 

under s8C, paragraph 11(2)(j) prevents 

a disposal at the time of the common 

law vesting. When all restrictions are 

lifted on the share it vests under s8C 

but this event is not a disposal. It will 

therefore be observed that from the 

trust’s perspective, there is no disposal 

of the share either at the time of the 

common law vesting or at the time of 

the s8C vesting. Paragraph 11(2)(j) thus 

prevents any capital gain from arising 

in the trust and being attributed to the 

employee under paragraph 80(1). Such 

a capital gain if allowed to arise would 

result in double taxation since the 

employee would be taxed on a capital 

gain which is already reflected in the 

s8C income gain. (SARS Capital Gains 

Tax Guide: Issue 4 – December 2011).

In the Explanatory Memorandum to the 

2015 Taxation Laws Amendment Bill, it was 

indicated that:

There is an anomaly in the interaction 

between taxation of share incentive 

trusts in s8C and time of disposal as 

well as attribution of capital gains to 

beneficiaries in the 8th schedule. It has 

come to our attention that paragraph 

11(2)(j) of the 8th schedule has been 

misinterpreted to mean that there is 

no disposal event at all by a trust in 

respect of an equity instrument.

Inter alia, the following amendments were 

made:

 ∞ “…the deletion of paragraph 11(2)(j) of 

the 8th schedule. The reason for the 

deletion of this paragraph is to correct 

the misinterpretation that there is no 

disposal event at all by a trust”;

 ∞ “…insertion of new paragraph 13(1)

(a)(iiB) of the 8th schedule which 

deals with the time of disposal of an 

equity instrument by the trust to the 

qualifying employee beneficiary. The 

intention of this provision is to ensure 

that the granting of the restricted 

instrument by a trust to a qualifying 

employee beneficiary constitutes a 

time of disposal event. The capital 

gains tax implications are deferred 

and/or postponed until such time 

the equity instrument is free from 

restrictions and vests in the hands of 

a qualifying employee beneficiary for 

purposes of s8C”;

Capital gain if allowed 

to arise would result 

in double taxation 

since the employee 

would be taxed on a 

capital gain which is 

already reflected in 

the s8C income gain.
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The question that 

arose is, if the incentive 

trust disposes of a 

share, whether to a 

beneficiary employee 

or other party, there 

is a disposal by the 

incentive trust subject 

to capital gains tax. 

 ∞ “… insertion of new paragraph 64C 

of the 8th schedule, which makes 

provision to disregard any capital gain 

or capital loss determined in respect 

of disposal of the restricted instrument 

by a taxpayer to a connected person as 

contemplated in subsection (4)(a), (5)(a) 

or (5)(c) of s8C”;

 ∞ “… amendment changes paragraph 

80(1) of the 8th schedule to clarify that 

any gain as a result of this transaction 

will remain taxable in the trust and 

will not be attributed to the qualifying 

employee beneficiary. However, where 

a qualifying employee beneficiary 

becomes entitled to a cash amount 

instead of shares, the qualifying 

employee beneficiary will have a s8C 

gain (on the basis that the beneficial 

interest in the trust is a s8C equity 

instrument). Where the trust then 

dispose of shares and vests the profit in 

the hands of the employee, the capital 

gain will be attributed to the employee 

in terms of paragraph 80(2)”

 ∞ “…insertion of new paragraph 80(2A) 

of the 8th schedule which clarifies that 

where the trust dispose of shares and 

vests the profit in the hands of qualifying 

employee beneficiary, then the provisions 

of paragraph 80(2) will not apply if such 

amount is to be taken into account in the 

hands of qualifying employee beneficiary 

for purposes of s8C”

The question that arose is, if the incentive 

trust disposes of a share, whether to a 

beneficiary employee or other party, there 

is a disposal by the incentive trust subject to 

capital gains tax. Further, whether any gain 

realised would be taxable in the incentive 

trust, or whether the gain would flow through 

to the beneficiary employee and would be 

taxable in his or her hands. This in addition 

to the beneficiary employee being liable for 

income tax in terms of s8C of the Act.

During 2016, certain amendments were 

made to s8C and s10(1)(k) of the Act. 

These amendments focused on avoidance 

schemes where the value of relevant 

restricted equity instruments are eroded 

by certain distributions prior to vesting. 

These amendments did not clear up the 

uncertainties mentioned above.

Some of the issues came under 

consideration in Binding Private Ruling 

No 261. In that matter, an incentive trust 

repurchased certain units (being restricted 

equity instruments) from beneficiary 

employees. In order to fund the repurchase, 

the incentive trust sold the underlying 

scheme shares. 

SARS made it clear that the sale of the 

scheme shares was, in fact, a disposal for 

capital gains tax purposes. However, SARS 

also indicated that any gain would not be 

subject of capital gains tax in the hands 

of the incentive trust – suggesting that 

paragraph 80(2) of the 8th Schedule would 

apply, and that paragraph 80(2A) would not 

apply. 

The repurchase would, however, cause the 

units to vest, and the beneficiary employees 

would be subject to tax in terms of s8C of 

the Act.

The ruling did not state unequivocally 

whether employee beneficiaries would be 

subject to both capital gains tax in terms of 

paragraph 80(2) of the 8th Schedule as well 

as income tax under s8C. 
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The 2017 draft Taxation 

Laws Amendment 

Bills have now been 

released, in which it is 

proposed that further 

changes will be made 

to the Act to clarify the 

position on the taxation 

of share-based incentive 

schemes.

The 2017 draft Taxation Laws Amendment 

Bills have now been released, in which it is 

proposed that further changes will be made 

to the Act to clarify the position on the 

taxation of share-based incentive schemes. 

According to the draft Explanatory 

Memorandum, the proposed amendments 

focus mainly on the potential overlapping 

of paragraph 80(2A) of the 8th Schedule and 

s8C(1A) of the Act. The concern appears to 

be that in certain circumstances, an amount 

can be subject to tax in terms of s8C(1A) of 

the Act, as well as paragraph 80(2A) of the 

8th Schedule. 

Unfortunately this is a slightly different 

issue from the concern as to whether, 

under typical circumstances, there is both a 

capital gain upon disposal by the incentive 

trust of any shares, and taxation under 

s8C(1), and whether the capital gain will 

have to be accounted for by the incentive 

trust of the beneficiary employee. The 

correct position is still not being spelt 

out unambiguously in the Explanatory 

Memorandum. 

However, when one has regard to the 

actual proposed amendments, the 

following is noted: 

 ∞ section 80(2A) will be deleted; and

 ∞ a new paragraph 64E will be inserted 

into the 8th Schedule:

“Where a capital gain is determined in 

respect of the disposal of an asset by a 

trust and a trust beneficiary has a vested 

right to an amount derived from that 

capital gain, that trust must disregard 

so much of that capital gain as is equal 

to that amount if that amount must in 

terms of s8C be: 

(a) included in the income of that trust 

beneficiary as an amount received 

or accrued in respect of a restricted 

equity instrument; or

(b) taken into account in determining 

the gain or loss in the hands of 

that trust beneficiary in respect of 

the vesting of a restricted equity 

instrument.”

 ∞ Paragraph 80(2) of the 8th Schedule is 

made subject paragraph 64E.

The proposed amendments could, 

therefore, alleviate some of the concerns.

The amendments are proposed to be 

effective from 1 March 2017.
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