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IN THIS CO-OPERATION FOR CLEARING OTC DERIVATIVES:

ESMA AND THE FSB

I SS U E An agreement has finally been struck between the United States of America

and the European Union (announced on 10 February 2016) with regards to
equivalence and the regulatory recognition of Central Counterparties, also known
as CCPs, mandated to clear OTC derivatives, on a cross-border basis. This long
awaited agreement will certainly pave the way for the rest of the world in terms

of CCP equivalence.
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CO-OPERATION FOR CLEARING OTC
DERIVATIVES: ESMA AND THE FSB

In South Africa, a press release published by

the Financial Services Board (FSB) on

3 February, has confirmed that the European
Securities and Markets Authority (ESMA)

have entered into a Memorandum
of Understanding (MoU) with
the FSB.

This MoU demonstrates
a step by the two
regulatory bodies to
work together to reduce
the burden of conflicting
CCP regulations which
have extra territorial
effect including for
South African market
participants in the OTC
derivatives space.
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mandated to clear OTC derivatives, on a cross-border basis. This long awaited
agreement will certainly pave the way for the rest of the world in terms of CCP

equivalence.

In South Africa, a press release published
by the Financial Services Board (FSB)

on 3 February, has confirmed that the
European Securities and Markets Authority
(ESMA) have entered into a Memorandum
of Understanding (MoU) with the FSB.

The MoU (effective as of 30 November
2015) records that ESMA will co-operate
with the South African regulators with
respect to Central Counterparties. The
MoU is established under the European
Market Infrastructure Regulations

(EMIR). It sets out the co-operation
arrangements, including for the exchange
of information, regarding the regulation of
Central Counterparties which have been
established and authorised or recognised
in South Africa (under our Financial
Markets Act) and which have applied for EU
recognition under the EMIR Regulations.

EMIR does provide for co-operation
arrangements between ESMA and non-EU
authorities (such as the FSB), provided
those non-EU jurisdictions have a legal
and supervisory framework for Central
Counterparties which have been deemed
equivalent to EMIR by the European
Commission. This MoU recognises that
South Africa’s rules for the recognition

and supervision of Central Counterparties
is equivalent to the regime provided for
under EMIR. Local Central Counterparties
established under the FMA will therefore
be able to provide clearing services to
clearing members or trading venues
established in the European Union.

This MoU demonstrates a step by the
two regulatory bodies to work together
to reduce the burden of conflicting CCP
regulations which have extra territorial
effect including for South African market
participants in the OTC derivatives space.

The next regulatory step for South Africa

is to finalise the June 2015 version of the
draft regulations to the Financial Markets
Act (which deal with recognition of foreign
Central Counterparties and generally deals
with the qualifying criteria and ongoing
compliance obligations of a Central
Counterparty). The mandatory clearing of
OTC derivatives is one of the regulatory
changes which South Africa must make as
part of the country’s G20 commitments.
However, as at the date of publication,
these regulations are still in draft form.
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