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Our programme on Conducting a Disciplinary
Enquiry has been accredited by the Services SETA.

AN EMPLOYEE WHO MAKES HIS BED MUST LIE
INIT

I N T I—l | S Employers and employees who elect to resolve disputes between themselves
often conclude settlement agreements wherein they record the terms of their

I SS U E agreement. It is common that these agreement include a clause in terms of

which the employee agrees to waive his rights to approach the Commission for

Conciliation, Mediation and Arbitration (CCMA) and Labour Court (LC) in respect
of any dispute arising from his employment or the termination thereof.

Cé' CLICK HERE to view our NEW Employment Strike Guideline
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf

AN EMPLOYEE WHO MAKES HIS BED MUST LIE
IN T

Recently, the Constitutional Court (CC)

considered such a clause in the
decision of Gbenga-Oluwatoye
v Reckitt Benckiser South
Africa (Pty) Limited and
Another (CCT41/16)

[2016] ZACC 33.

The LC found that the
employee’s claim that he
was forced to sign the
settlement agreement was
not supported by the facts
and it further dismissed
the allegation that the
waiver provision was
contrary to public policy.

2 | EMPLOYMENT ALERT 26 September 2016

Employers and employees who elect to resolve disputes between themselves

often conclude settlement agreements wherein they record the terms of their
agreement. It is common that these agreements include a clause in terms of
which the employee agrees to waive his rights to approach the Commission for
Conciliation, Mediation and Arbitration (CCMA) and Labour Court (LC) in respect
of any dispute arising from his employment or the termination thereof.

Recently, the Constitutional Court (CC)
considered such a clause in the decision
of Gbenga-Oluwatoye v Reckitt Benckiser
South Africa (Pty) Limited and Another
(CCT41/16) [2016] ZACC 33. In this case
an employee concluded a settlement
agreement with his employer after it
discovered that the employee had made
material misrepresentations during the
time of his appointment. The employee
misrepresented that he would forego
shares at his previous employer, for taking
up employment with the company, his
new employer. On this basis, the company
paid the employee a sign-on bonus of
US$40,000.

After the misrepresentation was
discovered, the employee was dismissed.
He then requested a ‘softer exit’ and the
settlement agreement was concluded.
The settlement agreement contained a
provision whereby the employee waived
his rights to approach the CCMA or LC for
relief emanating from his employment.

Despite this clause, the employee
approached the LC claiming that, among
other things, the waiver provision, being
the provision in the agreement which
restricted him from approaching the LC or
CCMA, was contrary to public policy and
that he was forced to sign the settlement
agreement.

The LC found that the employee’s claim
that he was forced to sign the settlement
agreement was not supported by the facts

and it further dismissed the allegation that
the waiver provision was contrary to public
policy.

On appeal, the Labour Appeal Court (LAC),
confirmed the LC's decision and rejected
the contention that the waiver provision
was against public policy.

Of interest, when determining whether
the waiver provision was contrary to
public policy, the LAC considered the
relative positions of the employee and the
employer in the company, their bargaining
power and their understanding of the
settlement agreement. It found that the
waiver provision was a common provision
that brought finality to labour disputes.
Accordingly, the LAC found that the
provision was not unlawful nor contrary to
public policy.

The matter did not end there, it was
brought before the CC. The CC held that
"when parties settle an existing dispute in
full and final settlement, none should be
released from an undertaking seriously
and willingly embraced”. The CC agreed
with the LAC's approach and noted that
such agreements should be enforced
especially in circumstances where the
agreement is “for the benefit of the party
seeking to escape the consequences of
his own conduct — namely the employee
who had no defence whatsoever to his
act of misrepresentation. Accordingly, the
CC held that the parties must be bound in
these circumstances.
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AN EMPLOYEE WHO MAKES HIS BED MUST LIE
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CONTINUED

The CC held further that
even if the clause itself was
to be declared invalid, the
employee’s claim would
still fail as “he concluded
an enforceable agreement
that finally settled his
dispute with his employer.

”

Importantly, the CC held further that even
if the clause itself was to be declared
invalid, the employee’s claim would still
fail as “he concluded an enforceable
agreement that finally settled his dispute
with his employer.”

This case confirms that the use of waiver
clauses by employers which restrict access
to the CCMA or courts remain lawful

and that parties may settle their disputes

on such terms which are agreeable to
them. However, employers should still be
mindful that the use of such clauses are
not immune from further investigation and
that employers should always consider the
position of the employee relative to the
employer and the specific circumstances
of the case.

Nicholas Preston, Sean Jamieson
and Samantha Coetzer

Cliffe Dekker Hofmeyr
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RANKED #1 BY
DEALMAKERS

FOR M&A DEAL FLOW
7 YEARS IN A ROW

1%t by General Corporate
Finance Deal Flow

201

2014 1°' by M&A Deal Flow
1t by M&A Deal Value
1 by General Corporate Finance
Deal Flow
2013 1+ by M&A Deal Flow
1t by M&A Deal Value
1%t by Unlisted Deals - Deal Flow
2012 1+ by M&A Deal Flow
1 by General Corporate Finance
Deal Flow
1 by General Corporate Finance
Deal Value
15 by Unlisted Deals - Deal Flow

DealMalkers

12" internationally for Africa

NO.1

2015

1ST

South African law firm and

& Middle East by deal value

ZND
South African law firm and

2" internationally for Africa
& Middle East by deal count

15" internationally for Europe

1ST YEARS IN AROW
South African law firm and for client service excellence

buyouts by deal value
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Employment
STRIKE GUIDELINE
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Our Employment practice’'s new

EMPLOYMENT STRIKE GUIDELINE
answers our clients’ FAQs.

Topics discussed include strikes, lock-outs and picketing.

@ CLICK HERE TO FIND OUT MORE

CHAMBERS GLOBAL 2014 - 2016 ranks our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2016 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2016 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2016 in Band 3: Employment.

Michael Yeates named winner in the 2015 and 2016 ILO Client Choice International
Awards in the category ‘Employment and Benefits, South Africa’.
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf

OUR TEAM

For more information about our Employment practice and services, please contact:

Aadil Patel Samiksha Singh l » Ndumiso Zwane
National Practice Head Director y Senior Associate
Director T +27(0)21 4816314 T +27(0)11562 1231

T +27(0)11 562 1107
E aadil.patel@cdhlegal.com

E samiksha.singh@cdhlegal.com E ndumiso.zwane@cdhlegal.com

Gillian Lumb Gavin Stansfield Katlego Letlonkane
Regional Practice Head Director Associate
Director T +27(0)21 4816313 T +27(0)21 4816319

T +27(0)21 4816315
E gillian.lumb@cdhlegal.com

E gavin.stansfield@cdhlegal.com E katlego.letlonkane@cdhlegal.com

Michael Yeates

Director

T +27(0)11 562 1184

E michael.yeates@cdhlegal.com

Fiona Leppan

Director

T +27(0)11 562 1152

E fiona.leppan@cdhlegal.com

Sipelelo Lityi

Associate

T +27(0)11 562 1581

E sipelelo.lityi@cdhlegal.com

Anelisa Mkeme

Associate

T +27(0)11 562 1039

E anelisa.mkeme@cdhlegal.com

Anli Bezuidenhout

Senior Associate

T +27(0)21 4816351

E anli.bezuidenhout@cdhlegal.com

Hugo Pienaar

Director

T +27(0)11 562 1350

E hugo.pienaar@cdhlegal.com

Nicholas Preston

Director

T +27(0)11562 1788

E nicholas.preston@cdhlegal.com

Kirsten Caddy

Senior Associate

T +27(0)11 562 1412

E kirsten.caddy@cdhlegal.com

BBBEE STATUS: LEVEL THREE CONTRIBUTOR
Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 3 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11 562 1000 F +27(0)11 562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 4816300 F +27(0)21 4816388 E ctn@cdhlegal.com
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https://www.facebook.com/CDHLegal/
https://twitter.com/CDHLegal
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc?report.success=KJ_KkFGTDCfMt-A7wV3Fn9Yvgwr02Kd6AZHGx4bQCDiP6-2rfP2oxyVoEQiPrcAQ7Bf
https://www.instagram.com/cdhlegal/
http://www.cliffedekkerhofmeyr.com/en/news/podcasts/

