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Our programme on Conducting a Disciplinary
Enquiry has been accredited by the Services SETA.

I'M LEAVING, NO YOU ARE FIRED

In the recent unreported case of Kalipa Mtati v KPMG Services (Pty) Ltd
(Case No: J2277/16), an employee submitted two resignation letters to her
employer. Her first resignation letter was submitted after her employer
informed her that it was investigating certain allegations made against her.
The letter stated, “Please accept this letter as notice of my resignation.”

Cé' CLICK HERE to view our NEW Employment Strike Guideline
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https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/practice-areas/downloads/Employment-Strike-Guideline.pdf

I'M LEAVING, NO YOU ARE FIRED

Despite having resigned, the employee

submitted a second resignation a few

days later after she was informed
that the employer would
nonetheless continue

with the disciplinary
proceedings

against her.

The court distinguished
between situations
where an employee
resigns on notice and
situations where an
employee resigns with
immediate effect. In this
case, the employee first
resigned on notice and
then resigned again with
immediate effect.
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In the recent unreported case of Kalipa Mtati v KPMG Services (Pty) Ltd (Case No:

J2277/16), an employee submitted two resignation letters to her employer. Her
first resignation letter was submitted after her employer informed her that it was
investigating certain allegations made against her. The letter stated, “Please accept

this letter as notice of my resignation.”

Despite having resigned, the employee
submitted a second resignation a few days
after she was informed that the employer
would nonetheless continue with the
disciplinary proceedings against her. The
second resignation letter indicated that
the employee was resigning but this time
with immediate effect.

Despite the employee’s resignations, the
employer proceeded with the disciplinary
hearing. At the hearing, the employee
challenged whether the chairperson could
discipline her following her resignation.
The chairperson ruled that she could and
proceeded with the hearing. The employee
left the hearing after informing the
chairperson of her intention to approach
the court for an order interdicting the
employer from proceeding with the
hearing following her resignation. It would
appear that the second resignation was
aimed at avoiding a dismissal on her record
and instead seeking to leave immediately
and on her own terms.

The employee did indeed approach the
court on an urgent basis. The employee’s
case was that the employer could not
discipline her as she had resigned and the
chairperson’s decision was as a result null
and void.

The court distinguished between situations
where an employee resigns on notice and
situations where an employee resigns with

immediate effect. In this case, the employee
first resigned on notice and then resigned
again with immediate effect.

The court held that “the fact that an
employee has given notice to terminate
the employment contract does not
take away the power of the employer to
discipline [the employee] whilst serving
the notice period.” In other words,

the employer can take disciplinary
action against an employee during the
employee’s notice period.

However, the court held that the second
resignation letter, which was issued

with immediate effect, took away the
employer’s right to take disciplinary action
against the employee. The employee
could terminate the employment contract
during her notice period even though the
employer had accepted the employee’s
first resignation.

Accordingly, and at the time of the
disciplinary hearing proceeding, there
was no contract of employment between
the parties due to the employee’s second
resignation, and as a result the employer
could not discipline the employee. The
court held that the decision to dismiss the
employee was a nullity and the employer
could not discipline the employee
following her second resignation.
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I'M LEAVING, NO YOU ARE FIRED

CONTINUED

The employer may proceed
with disciplinary action
despite the resignation, if

This is an interesting decision as it

directly impacts employers who chose

to continue with disciplinary proceedings
notwithstanding an employee’s resignation.
Employers may have a number of reasons to

Following this decision, the employer
may proceed with disciplinary action
despite the resignation, if the employee
resigns on notice and the disciplinary
proceedings occur during the employee'’s

the employee resigns on
notice and the disciplinary
proceedings occur during
the employee’s notice
period.

notice period. However, the situation is
not the same if the resignation is with
immediate effect. It is however important
in these circumstances to note that an
employee who fails to give proper notice
may be acting in breach the employment
contract.

continue with the disciplinary proceedings.
A dishonesty-related dismissal, for instance
in the banking industry will have an impact
on the employee’s future employment
within that industry.

Samantha Coetzer, Nicholas Preston
and Reabetswe Mampane
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Named “Law Firm of the Year" in the practice area of Real Estate Law.

Listed 36 of our lawyers across Cape Town and Johannesbu
Best Lawyers
2017 Edition

Emil Brincker listed as Lawyer of the Year for Tax Law.

Pieter Conradie listed as Lawyer of the Year for Arbitration and Mediation.

Francis Newham listed as Lawyer of the Year for MGA Law.
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Our Employment practice’'s new

EMPLOYMENT STRIKE GUIDELINE
answers our clients’ FAQs.

Topics discussed include strikes, lock-outs and picketing.

@ CLICK HERE TO FIND OUT MORE

CHAMBERS GLOBAL 2014 - 2016 ranks our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 - 2016 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2016 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2016 in Band 3: Employment.

Michael Yeates named winner in the 2015 and 2016 ILO Client Choice International
Awards in the category ‘Employment and Benefits, South Africa’.
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OUR TEAM

For more information about our Employment practice and services, please contact:

Aadil Patel Nicholas Preston Anli Bezuidenhout
National Practice Head Director Senior Associate
Director T +27(0)11562 1788 T +27(0)21 4816351

T +27(0)11 562 1107
E aadil.patel@cdhlegal.com

E nicholas.preston@cdhlegal.com E anli.bezuidenhout@cdhlegal.com

Gillian Lumb Samiksha Singh Kirsten Caddy
Regional Practice Head Director Senior Associate
Director T +27(0)21 4816314 T +27(0)11 562 1412

T +27(0)21 4816315
E gillian.lumb@cdhlegal.com

E samiksha.singh@cdhlegal.com E kirsten.caddy@cdhlegal.com

Gavin Stansfield

Director

T +27(0)21 4816313

E gavin.stansfield@acdhlegal.com

Ndumiso Zwane

Senior Associate

T +27(0)11562 1231

E ndumiso.zwane@cdhlegal.com

Fiona Leppan

Director

T +27(0)11 562 1152

E fiona.leppan@cdhlegal.com

Michael Yeates

Director

T +27(0)11562 1184

E michael.yeates@cdhlegal.com

Hugo Pienaar

Director

T +27(0)11 562 1350

E hugo.pienaar@cdhlegal.com

Sipelelo Lityi

Associate

T +27(0)11 562 1581

E sipelelo.lityi@cdhlegal.com

Anelisa Mkeme

Associate

T +27(0)11 562 1039

E anelisa.mkeme@cdhlegal.com

BBBEE STATUS: LEVEL THREE CONTRIBUTOR
Cliffe Dekker Hofmeyr is very pleased to have achieved a Level 3 BBBEE verification under the new BBBEE Codes of Good Practice. Our BBBEE verification is
one of several components of our transformation strategy and we continue to seek ways of improving it in a meaningful manner.

This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11562 1000 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21481 6300 F +27(0)21 4816388 E ctn@cdhlegal.com
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