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IN THIS AMENDMENT TO THE PRESCRIBED RATE OF
ISSUE INTEREST ACT, NO 55 OF 1975

The Judicial Matters Amendment Act, No 24 of 2015, (commenced on
8 January 2016) has amended sl of the Prescribed Rate of Interest Act,
No 55 of 1975.

SUSPENDING LIQUIDATION PROCEEDINGS WITH
A BUSINESS RESCUE APPLICATION

In order for an application for business rescue to successfully suspend
commenced liquidation proceedings, it must be served on the Companies and
Intellectual Property Commission (CIPC), together with all affected persons in
terms of the Companies Act, No 71 of 2008 (Act). This position was confirmed
in the Gauteng Local Division’s decision handed down on 10 March 2016.
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AMENDMENT TO THE PRESCRIBED RATE OF
INTEREST ACT, NO 55 OF 19/5

From 8 January 2016 the prescribed

rate of interest is no longer a fixed
rate but will be the repurchase rate,

determined from time to time by the

South African Reserve Bank (SARB),
plus 3,5%.

Given that the prescribed
rate of interest is linked
to the repurchase rate
and is no longer fixed, it
Is important for a litigant
to confirm that the

most recent and correct
prescribed rate of interest
is used when instituting
legal proceedings which
include a claim for
interest.
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The Judicial Matters Amendment Act, No 24 of 2015, (commenced on 8 January 2016)
has amended sl of the Prescribed Rate of Interest Act, No 55 of 1975.

Section 1 of the Prescribed Rate of Interest
Act, No 55 of 1975, as amended, stipulates
that:

Rate at which interest on debt is
calculated in certain circumstances

(1) If a debt bears interest and the
rate at which the interest is to be
calculated is not governed by any
other law or by an agreement
or a trade custom or in any
other manner, such interest
shall be calculated at the rate
contemplated in subsection (2)(a)
as at the time when such interest
begins to run, unless a court of
law, on the ground of special
circumstances relating to that
debt, orders otherwise.

(2) (a) For the purposes of subsection
(1), the rate of interest is the
repurchase rate as determined
from time to time by the South
African Reserve Bank, plus
3,5 percent per annum.

(b) The Cabinet member
responsible for the administration
of justice must, whenever the
repurchase rate is adjusted

by the South African Reserve
Bank, publish the amended

rate of interest contemplated in
paragraph (a) by notice in the
Gazette.

(c) The interest rate contemplated
in paragraph (b) is effective from
the first day of the second month
following the month in which the
repurchase rate is determined by
the South African Reserve Bank.

(3) For purposes of this section:

(a) “repurchase rate” means the
rate at which banks borrow rands
from the South African Reserve
Bank; and

(b) "South African Reserve Bank”
means the central bank of the
Republic regulated in terms of the
South African Reserve Bank Act,
1989 (Act No. 90 of 1989).

From 8 January 2016 the prescribed rate of
interest is no longer a fixed rate but will be

the repurchase rate, determined from time
to time by the South African Reserve Bank

(SARB), plus 3,5%.

Given that the prescribed rate of interest

is linked to the repurchase rate and is no
longer fixed, it is important for a litigant to
confirm that the most recent and correct
prescribed rate of interest is used when
instituting legal proceedings which include
a claim for interest. The rate will not
fluctuate after the date that proceedings
have been instituted as confirmed in
Davehill (Pty) Ltd & Others v Community
Development Board [1988] 1 All SA 388 (A),
where it was held that the rate is fixed at
that time and remains constant in respect
of those proceedings.
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AMENDMENT TO THE PRESCRIBED RATE OF
INTEREST ACT, NO 55 OF 19/5

CONTINUED

Whenever the repurchase
rate is adjusted by the
SARB, the Cabinet member
responsible for the
administration of justice

is required to publish the
amended prescribed rate
of interest by notice in the
Gazette.

Whenever the repurchase rate is adjusted
by the SARB, the Cabinet member
responsible for the administration of
justice is required to publish the amended
prescribed rate of interest by notice in the
Gazette.

The most recent publication appeared

in Government Gazette No. 397895

on 4 March 2016, under s1(2)(b) of the
Prescribed Rate of Interest Act, No 55 of
1975, wherein the Minister of Justice and
Correctional Services published a rate of
interest of 10,25% per annum as from

1 March 2016 for the purposes of s1(1) of
the said Act.

Adine Abro and Muhammed Somrey
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SUSPENDING LIQUIDATION PROCEEDINGS
WITH A BUSINESS RESCUE APPLICATION

The court held that the

issuing of the application was
insufficient and that service was
required in order to suspend
liquidation proceedings.

Anyone who brings an
application for business
rescue once liquidation
proceedings have
commenced should
ensure that the application
Is not only issued but also
served on CIPC and all
affected persons are given
notice in accordance with
the Act.
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In order for an application for business rescue to successfully suspend commenced

liquidation proceedings, it must be served on the Companies and Intellectual
Property Commission (CIPC), together with all affected persons in terms of the
Companies Act, No 71 of 2008 (Act). This position was confirmed in the Gauteng
Local Division’s decision handed down on 10 March 2016.

Section 131(6) of the Act stipulates that if
liquidation proceedings have commenced
by or against the company at the time

an application (for business rescue) is
made, the application will suspend those
liquidation proceedings until the court has
adjudicated upon the application, or the
business rescue proceedings have come
to an end, if the court makes the order
applied for.

In the matter of Standard Bank of South
Africa Limited v Gas 2 Liquids (Pty) Ltd
case no 45543/2012 (GLD), the court
considered whether the mere issuing of
a business rescue application, without
adequate service, could suspend
liquidation proceedings that had already
commenced.

In this instance, Standard Bank had
obtained a provisional liquidation order
against Gas 2 Liquids and, on the return
date, argued for a final order. Gas 2
Liquids then attempted to suspend the
proceedings by arguing that an application
for business rescue had been issued by a
third party on the very same day.

Neither the appointed provisional
liquidators nor the company had received
service of the business rescue application.
The application had also not been sent

to all the creditors and employees that
the third party was aware of and that
were referred to in the business rescue
application.

The court held that the issuing of the
application was insufficient and that
service was required in order to suspend
liguidation proceedings.

The practical effect is that anyone who
brings an application for business rescue
once liquidation proceedings have
commenced should ensure that the
application is not only issued but also
served on CIPC and all affected persons
are given notice in accordance with the Act
before it can have the effect of suspending
the liquidation proceedings.

Despite a contrary finding in the Western
Cape High Court that only required that
the application be issued and not served,
this decision is in accordance with the
decisions in Taboo Trading 232 (Pty) Ltd
v Pro Wreck Scrap Metal CC and others
2013 (6) SA 141 KZP and ABSA Bank Ltd v
Summer Lodge (Pty) Ltd 2013 (5) SA 444
GNP.

This requirement will ensure, at least

for matters within the jurisdiction of the
Gauteng Local Division and the Kwazulu
Natal Division, that debtors meet the
requirements of service before attempting
to derail or delay a creditor’s liquidation
application.

Julian Jones and Janine Matthews
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