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IN THIS JURISDICTION: INSOLVENT CORPORATES -
|SSU E THE UNTOLD STORY

The 'dual jurisdiction’ regime has long been entrenched in South Africa’s
corporate insolvency law. This principal arises from the provisions of the
Companies Act, No 61 of 1973 (Old Act), which provides that jurisdiction over
a company is determined by the location of both its registered address and its
principal place of business with the creditor having the choice of jurisdiction.

AN INTERESTING DEVELOPMENT IN PUBLIC
LIABILITY OF LOCAL AUTHORITIES

Local authorities often face claims for damages arising from the use of their
facilities and infrastructure. Many, if not most claims against local authorities
arise from alleged failures to prevent a loss where there was a legal duty to do.
so. Local authorities insure themselves against these claims and insurers are
faced with the decision of whether to admit or repudiate these claims.
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JURISDICTION: INSOLVENT CORPORATES -
THE UNTOLD STORY

With the enactment of the Companies
Act, No 71 of 2008 (New Act), the
question that then follows is: Does
this principle of jurisdiction continue

to apply under the New Act?

The court concluded that
Binns-Ward J’s decision
was obiter dictum, and
therefore not binding.
Even if not obiter, they
disagreed with the
conclusions made by
Binns-Ward, especially

in relation to liquidation
proceedings.
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The ‘dualjurisdiction’ regime has long been entrenched in South Africa’s corporate

insolvency law. This principal arises from the provisions of the Companies Act, No 61
of 1973 (Old Act), which provides that jurisdiction over a company is determined by
the location of both its registered address and its principal place of business with the

creditor having the choice of jurisdiction.

With the enactment of the Companies
Act, No 71 of 2008 (New Act), the question
that then follows is: Does this principle of
jurisdiction continue to apply under the
New Act?

Controversially, in Sibakhulu

Construction (Pty) Ltd v Wedgewood
Village Golf Country Estate (Pty) Ltd
(Nedbank Ltd intervening) 2013 (1) SA

191 (WCC) (Wedgewood), Binns-Ward

J answered in the negative, ruling that
jurisdiction in business rescue and
liquidation proceedings is dependant only
on the registered address. In short he
found that:

e Dualjurisdiction was a creature of
statute created under the Old Act;

e Asthe New Act made no provision
for such a principle, it did not survive
under the auspices of the New Act.

The Companies and Intellectual Property
Commission (CIPC) viewed the decision
of Wedgewood as important enough to
release Practice Note 2 of 2012, which
highlights the decision. The CIPC was
cautious not to express a view on the
matter but acknowledged that the decision
may be supported and followed in other
jurisdictions. It was therefore of ‘general
public interest’ to bring its implications to
the attention of relevant parties. The note
summarises the implications as follows:

e As the transitional provisions of
the New Act do not deal with the
registered office of pre-existing
companies, s23(3) of the New Act is
equally applicable to both pre-existing
companies as well as companies
incorporated in terms of the New Act;

e Companies should cease registered
office addresses chosen for
convenience (for example, the address
of the company's auditors);

e Companies should ensure that their
records at CIPC reflect a registered
office address which is the address
of the administrative office of the
company or, if there is more than one
office, the company’s principal office;
and

e Service of legal process on a company
should be at its registered address and
not, alternatively, at its principal place
of business (especially in respect of
business rescue proceedings and/or
winding-up applications).

The Sibakhulu decision was received in
other jurisdictions with mixed reactions.

CDOH

CLIFFE DEKKER HOFMEYR




JURISDICTION: INSOLVENT CORPORATES -
THE UNTOLD STORY

CONTINUED

Section 66 of the Close
Corporations Act, No 69
of 1984 (as amended)
incorporates the relevant
insolvency provisions of
the Old Act. The dual
Jurisdiction principle
therefore also remains
available to creditors

of a close corporation.
However, it would be
aadvisable to seek the
adjudication of business
rescue issues in the court
that has jurisdiction

over the juristic entity’s
registered address.
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Lacock J in Lonsdale Commercial
Corporation vs Kimberly West Diamonds
Mining Corporation (case no 312/2012)
(reportable) was not persuaded that the
reasons advanced in Wedgewood justified
such a drastic limitation on the courts’
jurisdiction. The legislature would have
made provision, in clear and unambiguous
terms, for such a limitation had that been
the intention. Lacock J was supported by
Phatshoane J in Phillippus Johannes De
Bruyn vs Grandselect 101 and One Other
(case number: 1961/2013) (Northern
Cape High Court) (reportable), and Koen

J in Lanarco Home Owner Association vs
Prospect SA Investments 42 (Pty) Ltd 2014
JDR 2273 (KZP) (unreported).

This discord in the varying jurisdictions has
created uncertainty.

A full bench decision, delivered by Judges
Gamble and Baarman in Van der Merwe
v Duraline (Proprietary) Limited (case
number 7344/2013) (reportable), seeks
to clarify the issue in respect insolvent
companies’ liquidations. The court
concluded that Binns-Ward J's decision
was obiter dictum, and therefore not
binding. Even if not obiter, they disagreed
with the conclusions made by Binns-
Ward, especially in relation to liquidation
proceedings.

The crux of their reasoning is as follows:

Liquidations of insolvent companies
remain governed by the Old Act, as per
Iltem 9 of Schedule 5 of the New Act;

e The applicable provisions of the Old
Act must be interpreted in accordance
with the definitions of that Act, and in
applying the jurisprudence developed
in terms of that Act; and

e Therefore the widespread precedence
developed under the Old Act, including
the dual jurisdiction principle,
continues to be of general application
to liquidations of insolvent companies
notwithstanding the New Act.

Therefore, based on this decision, the

dual jurisdiction principle is still applicable
to liquidation of insolvent companies

(this would also be the case for close
corporations). Section 66 of the Close
Corporations Act, No 69 of 1984 (as
amended) incorporates the relevant
insolvency provisions of the Old Act.

The dual jurisdiction principle therefore
also remains available to creditors of a
close corporation. However, because
business rescue is specifically governed by
the New Act, for the reasons put forward
by Binns-Ward, it would be advisable to
seek the adjudication of business rescue
issues in the court that has jurisdiction over
the juristic entity’s registered address.

Belinda Scriba
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AN INTERESTING DEVELOPMENT IN PUBLIC
LIABILITY OF LOCAL AUTHORITIES

The mother instituted action
proceedings and alleged that
the waterslide presented a risk
of injuries to the children using
it and that the Municipality had

a legal duty to guard against
such injuries.

The court held that the
child’s mother failed

to prove the presence
of a legal duty and
consequently failed to
prove the element of
wrongfulness.
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Local authorities often face claims for damages arising from the use of their

facilities and infrastructure. Many, if not most claims against local authorities arise
from alleged failures to prevent a loss where there was a legal duty to do so. Local
authorities insure themselves against these claims and insurers are faced with the
decision of whether to admit or repudiate these claims. In Administrateur,Natal v
Trust Bank van Afrika Bpk 1979 (3)SA 824 (A) it was held that “factors determining the
existence of such a duty include our ideas of morals and justice, the convenience of
administering the rule and our social ideas as to where the loss should fall".

In the recent unreported judgement

of Karlien van Vuuren v Ethekwini
Municipality, KZN High Court, Durban,
case number 7099/2012 delivered on

19 February 2016, the court considered,
among other things, if wrongfulness (an
element of delict) had been established
on the part of the Ethekwini Municipality.
The important facts were as follows:

a minor child sustained injuries while
using a slide on the Durban beachfront in
the presence of the child’s mother. The
mother instituted action proceedings and
alleged that the waterslide presented a risk
of injuries to the children using it and that
the Municipality had a legal duty to guard
against such injuries.

The element of wrongfulness, which

is often confused with that of fault,
required the court to examine whether the
Municipality has a legal duty to supervise
children who are using its waterslides.

This determination involves policy
considerations and the exercise of a value
judgement. The court concluded that it
was reasonable for a Municipality to expect

that parents of young children would
supervise and control them. It was deemed
an unsustainable if not an intolerable
burden on local authorities to supervise
children in instances where the parents

are present but fail to do so and that
imposing such a duty would saddle the
local authority with a greater duty of care
than that imposed on parents. The cost
implications of imposing such a duty on
local authorities were also considered to
be crucial. The court held that the child’s
mother failed to prove the presence of a
legal duty and consequently failed to prove
the element of wrongfulness.

This ruling underlines the primary duty

on parents to exercise parental care and
protect the interests of their own children.
The judgment is also highly relevant to the
short term insurance industry, particularly
to insurers who have to assess risks,
premiums and claims for indemnity.

Roy Barendse

CDOH

CLIFFE DEKKER HOFMEYR




OUR TEAM

For more information about our Dispute Resolution practice and services, please contact:

Tim Fletcher

National Practice Head
Director

T +27(0)11 562 1061

E tim.fletcher@cdhlegal.com

Grant Ford

Regional Practice Head
Director

T +27(0)21 405 6111

E grantford@cdhlegal.com

Adine Abro

Director

T +27(0)11 562 1009

E adine.abro@cdhlegal.com

Roy Barendse

Director

T +27(0)21 405 6177

E roy.barendse@cdhlegal.com

Eugene Bester

Director

T +27(0)11562 1173

E eugene.bester@cdhlegal.com

Sonia de Vries

Director

T +27(0)11 562 1892

E sonia.devries@cdhlegal.com

Lionel Egypt

Director

T +27(0)21 481 6400

E lionel.egypt@cdhlegal.com

Jackwell Feris

Director

T +27(0)11 562 1825

E jackwell feris@cdhlegal.com

Thabile Fuhrmann

Director

T +27(0)11562 1331

E thabile.fuhrmann@cdhlegal.com

Anja Hofmeyr

Director

T +27(0)11562 1129

E anja.hofmeyr@cdhlegal.com

Willem Janse van Rensburg

Director

T +27(0)11 562 1110

E willem jansevanrensburg@cdhlegal.com

Julian Jones

Director

T +27(0)11 562 1189

E julianjones@cdhlegal.com

Tobie Jordaan

Director

T +27(0)11 562 1356

E tobiejordaan@cdhlegal.com

Corné Lewis

Director

T +27(0)11 562 1042

E corne.lewis@cdhlegal.com

Richard Marcus

Director

T +27(0)21 481 6396

E richard.marcus@cdhlegal.com

Burton Meyer

Director

T +27(0)11 562 1056

E burton.meyer@cdhlegal.com

Rishaban Moodley

Director

T +27(0)11 562 1666

E rishaban.moodley@cdhlegal.com

Byron O'Connor

Director

T +27(0)11 562 1140

E byron.oconnor@cdhlegal.com

Lucinde Rhoodie

Director

T +27(0)21 405 6080

E lucinde.rhoodie@cdhlegal.com

Jonathan Ripley-Evans

Director

T +27(0)11 562 1051

E jonathan.ripleyevans@cdhlegal.com

Willie van Wyk

Director

T +27(0)11 562 1057

E willievanwyk@cdhlegal.com

Joe Whittle

Director

T +27(0)11 562 1138

E joe.whittle@cdhlegal.com

Jonathan Witts-Hewinson
Director

T +27(0)11 562 1146

E witts@cdhlegal.com

Pieter Conradie

Executive Consultant

T +27(0)11 562 1071

E pieter.conradie@cdhlegal.com

Nick Muller

Executive Consultant

T +27(0)21 481 6385

E nick.muller@cdhlegal.com

Marius Potgieter

Executive Consultant

T +27(0)11 562 1142

E marius.potgieter@cdhlegal.com

Nicole Amoretti

Professional Support Lawyer

T +27(0)11 562 1420

E nicole.amoretti@cdhlegal.com

BBBEE STATUS: LEVEL TWO CONTRIBUTOR
This information is published for general information purposes and is not intended to constitute legal advice. Specialist legal advice should always be sought in
relation to any particular situation. Cliffe Dekker Hofmeyr will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa. Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11562 1000 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21481 6300 F +27(0)21 4816388 E ctn@cdhlegal.com

©2016 0981/MAR

CDOH

CLIFFE DEKKER HOFMEYR
DISPUTE RESOLUTION | cliffedekkerhofmeyr.com



