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INSURANCE LAW: 
GUIDANCE FROM THE UK FOR SOUTH AFRICAN 
INSURERS REGARDING FRAUDULENT CLAIMS

In our Alert of 16 November 2015 entitled Liars, cheats and thieves, we dealt 

with Hayward v Zurich Insurance Company PLC - a 2015 decision by the 

England and Wales Court of Appeal relating to insurance fraud. The 2015 

decision has now been overturned on appeal by the UK Supreme Court. 

INTERNATIONAL ARBITRATION: 
WHEN GOOD INTENTIONS COME BACK TO BITE: 
INVESTMENT ARBITRATIONS IN THE ENERGY 
SECTOR

Foreign investors’ decisions to invest in the energy sector of a particular 

country are influenced by a country’s policies and regulations that promote 

the use of particular energy sources. Examples are renewable energy or 

other technologies that reduce the carbon footprint of fossil fuels, in line 

with climate change objectives. 



History of the Hayward case

Hayward suffered an injury at work for 

which he claimed compensation from 

his employer’s insurer (Zurich). Although 

Zurich suspected that Hayward had 

fraudulently exaggerated his injuries to 

inflate his claim, it was unable to obtain 

conclusive proof of this. Shortly before 

trial, a substantial settlement was reached. 

Two years later evidence emerged from 

Hayward’s neighbours, confirming 

Hayward’s fraud. In light of the new 

evidence, Zurich sought to rescind the 

settlement, claiming that the fraudulent 

nature of Hayward’s representations 

induced it to conclude the settlement.

Hayward argued that the matter had 

already been disposed of with finality 

through the settlement agreement and 

that the court should accordingly dismiss 

Zurich’s application for rescission of the 

settlement. 

The County Court upheld Zurich’s 

argument and set aside the settlement 

agreement, only awarding Hayward 

a substantially-reduced sum in 

compensation for his actual injuries.

In August 2015 the England and Wales 

Court of Appeal ruled in Hayward’s favour, 

holding that, since Zurich had been aware 

of (or had strongly suspected) the fraud at 

the time of conclusion of the settlement 

agreement, Zurich was not at liberty to 

have the settlement set aside when better 

evidence later arose. The court took a 

harsh stand and ruled that Zurich had 

concluded the settlement with “eyes wide 

open” and that the principle of finality of 

settlements applied.

Significant findings of the UK Supreme 

Court

The Supreme Court ruled on 27 July 2016 

that, contrary to the 2015 finding, Zurich 

did not have full knowledge of all the facts 

of Hayward’s fraud when it concluded 

the settlement. It held that Hayward had 

grossly and dishonestly exaggerated his 

condition and Zurich had been induced 

into concluding the settlement. 

The Supreme Court also confirmed 

that a party need not believe the 

truthfulness of a misrepresentation to 

still be factually influenced (ie induced) 

by the misrepresentation to conclude a 

settlement.

The judges of appeal acknowledged that 

in some cases an insurer may know that 

a misrepresentation is false, but may rely 

upon it anyway as a matter of fact. This 

will happen when, for example, an insurer 

The Supreme Court ruled 

that an insurer’s thorough 

investigations into a 

claim where fraudulent 

misrepresentation was 

suspected would not 

preclude the insurer from 

being induced by the 

misrepresentations. The 

Court held that in almost 

all circumstances where 

fraud was suspected, 

subsequent proof of the 

fraud would unravel a 

settlement.
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The principle of finality 

of settlement agreements 

is important, but the law 

cannot be seen to be 

condoning fraudulent 

practices. 

knows that a claim is false but settles the 

claim to avoid the possibility that a court 

may accept the misrepresentation as truth. 

The Supreme Court acknowledged that 

“[i]nsurers may often have grounds for 

suspicion about a claim but lack the 

hard evidence necessary to prove fraud,” 

and also conceded that, for an insurer, 

“[t]o pursue an allegation of fraud without 

strong evidence is risky”.

The Supreme Court also ruled that an 

insurer’s thorough investigations into a 

claim where fraudulent misrepresentation 

was suspected would not preclude 

the insurer from being induced by the 

misrepresentations. The Court held that in 

almost all circumstances where fraud was 

suspected, subsequent proof of the fraud 

would unravel a settlement.

Impact on South African law

As it now stands in the UK, fraud (still) 

“unravels all”. This principle has for many 

years been incorporated in South African 

law. In terms of our common law, the 

purpose of the principle that “fraud 

unravels all” is to restrict the right of 

fraudsters to avoid the consequence of 

their performance. 

Reversal of the 2015 judgment is good 

news for insurers in South Africa, as it 

reinforces the English-law principle that 

has previously been followed by our 

courts – that courts will not allow their 

process to be used by a dishonest person 

to carry out a fraud. 

The principle of finality of settlement 

agreements is important, but the 

law cannot be seen to be condoning 

fraudulent practices. 

Willie van Wyk and Philene Spargo
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Spain’s renewable energy policies and 

regulations, which promoted investment 

in the renewable energy sector, are 

a prime example of good intentions 

coming back to bite a country because 

the economics for such projects changed 

for the worse. Until 2009 Spain operated 

a feed-in tariff regulation under the 

renewable energy programme “the sun 

can be yours”, which provided solar 

energy producers with a preferential 

price structure for the electricity fed back 

into the national grid. However, due to 

a severe economic downturn, Spain had 

little choice but to scale back on the 

feed-in-tariff and then eventually repeal it 

in its entirety. 

Pursuant to the change in policy and 

regulations to the feed-in-tariff, foreign 

investors sought compensation under 

the Energy Charter Treaty (ECT). The 

ECT is a multilateral international legal 

framework for energy co-operation 

among member states designed to 

promote energy security through the 

operation of more open and competitive 

energy markets, while respecting the 

principles of sustainable development 

and the sovereign right of states 

over energy sources. As with many 

investment treaties, the ECT includes 

provisions for the protection of foreign 

investments enforceable against a host 

state. In invoking the provisions of the 

ECT, the investors alleged that Spain 

breached its obligations in terms of 

the ECT by amending the feed-in-tariff 

regulations and eventually repealing the 

regulations. The basis for the claim was 

that the regulatory change retroactively 

affected the legal and economic regimes 

established by previous regulations that 

the investors had relied upon in carrying 

out their investments. The investors 

sought full compensation for the loss of 

their past and future feed-in tariffs. 

The investors were unsuccessful with 

the claim against Spain, but these types 

of investment arbitrations continuously 

require governments (such as South 

Africa) to carefully consider policies and 

regulations (or underlying investment 

agreements) which encourage foreign 

investors to invest in specific sectors, 

In invoking the provisions 

of the ECT, the investors 

alleged that Spain 

breached its obligations 

in terms of the ECT by 

amending the feed-in-tariff 

regulations and eventually 

repealing the regulations. 

Foreign investors’ decisions to invest in the energy sector of a particular country are 

influenced by a country’s policies and regulations that promote the use of particular 

energy sources. Examples are renewable energy or other technologies that reduce 

the carbon footprint of fossil fuels, in line with climate change objectives. However, 

when developing such policies and regulations, governments must be mindful not 

to expose the country to unforeseen risk where the economics of developing such 

projects through incentives or subsidies may not be sustainable in the long run. 

INTERNATIONAL ARBITRATION: 
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INVESTMENT ARBITRATIONS IN THE ENERGY 
SECTOR 

Spain’s renewable energy policies and regulations, 

which promoted investment in the renewable 

energy sector, are a prime example of 

good intentions coming back to 

bite a country because the 

economics for such 

projects changed for 

the worse. 
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In some instances the 

cost of an investment 

to a country could be 

more than the economic 

benefit, specifically where 

an investor is successful 

with a claim against the 

host state. 

such as energy. The risk of a foreign 

investors being successful with a claim 

under bilateral investment treaties or 

regional investment treaties based on 

policy changes or regulatory changes 

must always be factored into the actual 

value of an investment by an investor. In 

some instances the cost of an investment 

to a country could be more than the 

economic benefit, specifically where an 

investor is successful with a claim against 

the host state. 

South Africa has developed a 

world-renowned renewable energy 

programme, however, the government 

must be mindful of what happened in 

Spain by undertaking a proper assessment 

to ensure that proposed future changes 

to policies or regulations do not 

expose the country to investor risk. 

This assessment should include, among 

others, the current concerns around the 

economics for the conclusion of further 

power purchase agreements in terms of 

the IPP Programmes of the Department 

of Energy. The risk of investor claims 

remains real in light of the sunset 

provision contained in the terminated 

bilateral investment treaties, including 

investor-state protection afforded in 

terms of the SADC Protocol. 

Jackwell Feris
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International Arbitration Bill of South Africa is anticipated 

to be approved by cabinet by end of October 2016 and if no 

contentious issues arise during the parliamentary process the 

bill is expected to be adopted by the South Africa Parliament 

during the first half of 2017.  

 International Arbitration

NEWS BULLETIN

CHAMBERS GLOBAL 2011–2016 ranked us in Band 2 for dispute resolution.

Tim Fletcher ranked by CHAMBERS GLOBAL 2015–2016 in Band 4 for dispute resolution.

Pieter Conradie ranked by CHAMBERS GLOBAL 2012–2016 in Band 1 for dispute resolution.

Jonathan Witts-Hewinson ranked by CHAMBERS GLOBAL 2014–2016 in Band 3 for dispute resolution.

Joe Whittle ranked by CHAMBERS GLOBAL 2016 in Band 4 for construction.
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