
EMPLOYMENT

KEYNOTE SPEAKERS: THUS SO FAR CONFIRMED

IN THIS ISSUEALERT | 23 FEBRUARY 2015

HOW DOES THE LABOUR RELATIONS ACT 
IMPACT ON YOU?
CLICK HERE TO FIND OUT MORE.

RETENTION BONUSES – FOR EMPLOYEES ONLY  
Awarding bonuses to employees reminds deserving individuals of their value to the employer and strengthens the trust 
and loyalty in an employment relationship. As the name suggests, the intention of retention bonuses is also to retain 
employees in the services of the employer. It follows then that such a gratuity should in principle not be afforded to 
employees who, by their own choice or otherwise, no longer intend on working for the employer.

The Labour Appeal Court in the case of Apollo Tyres SA (Pty) 
Ltd v CCMA & Others [2013] 34 ILJ 1120 (LAC), defi ned 
benefi ts as "existing advantages or privileges to which an 
employee is entitled as a right or granted in terms of a policy 
or practice subject to the employer’s discretion." The decision 
gave employees the opportunity to refer unfair labour practices 
to the CCMA where the employer failed to award such 
bonuses, even on the basis of predetermined performance 
management systems, exposing employers to a potential 
spike in unfair labour practice disputes.

Are employees entitled to retention bonuses after they 
tender their resignation?

Resignation is a unilateral act by an employee which only 
needs to be communicated in a clear and unambiguous 
manner. In Uthingo Management (Pty) Ltd v Shear NO & 
Others (2009) 30 ILJ 2152 (LC) the Labour Court made it 
clear that an employer need not accept the resignation for it 
to become effective. In addition, whilst an employer may hold 
the employee to the notice period, it is acceptable for the 
employer to terminate the employment immediately and 
make a payment in lieu of the notice period. 

The Labour Appeal Court also had opportunity to consider 
contractual terms relating to temirnation of employment in 
the recent case of Bonfi glioli South Africa (Pty) Limited v 
Panaino [2014] JOL 32441 (LAC). In this matter the employee 
had signed an extension to a retention and restraint 
agreement. In this extension the employer inserted a clause 
which expressly made the bonus payable subject to the 
employee remaining in the employ of the company until a 
specifi ed date. The parties agreed that, for the purpose of 
the contract, termination included the employee tendering 
his resignation (as opposed to remaining in the employ of 
the employer until the end of the notice period, the normal 
position). The Labour Appeal Court agreed that the employee's 

contract terminated when the employee tendered his 
resignation, as agreed in the contract. The court held further 
that an employer could make a retention bond payable at the 
end of a specifi ed period with the intention of incentivising 
employees to stay in its employ for a period and that those 
who resigned before such period would not be entitled to it.  

In a scenario where a company bonus is payable at the end of 
December provided that an employee is still employed at such 
date, and the employee tenders his resignation at the end of 
November, ordinarily the employee should serve the notice 
period and continue to work until the end of December, and 
thus be entitled to the benefi t. The parties could, however, 
agree to a different dispensation whereby the employee is no 
longer entitled to certain rights (such as a retention bonus) 
whenever the employee tenders her resignation. 

Employers may consider inserting a clause in all of their 
employment contracts making payment of retention bonuses 
subject to employment at the time that the bonus is due in 
order to safeguard themselves against unnecessary payment 
of bonuses to people who are no longer in their employ. 
Incorporating a clause that disqualifi es employees from such 
a payment upon tendering resignation could assist employers 
to reward those employees who are in active employ at the 
cut-off date. 
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THE XXI WORLD CONGRESS OF THE 
INTERNATIONAL SOCIETY FOR LABOUR 
AND SOCIAL SECURITY LAW IS TAKING 
PLACE IN CAPE TOWN FROM 15 TO 
18 SEPTEMBER 2015, HOSTED BY 
THE SOUTH AFRICAN SOCIETY FOR 
LABOUR LAW (SASLAW) AND PROUDLY 
SPONSORED BY CLIFFE DEKKER 
HOFMEYR AND DLA PIPER AFRICA.
 
The 21st World Congress promises to provide a platform for a stimulating discussion on labour and social 
security law in a global environment where sustained economic and social uncertainty appears to have 
become the norm. How do we continue to give effect to the basic objectives of labour and social security 
law under these conditions, and how best might those objectives be secured? These and other questions 
will inform our order of business. 

CLICK HERE FOR MORE INFORMATION.
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