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CAN AN EMPLOYEE WAIVE A RIGHT CONTAINED IN A COLLECTIVE 
AGREEMENT? 

In 2001, the fi rst and second applicants (Employees) were 
employed by the KwaMahlanga Transitional Local Council as 
Chief Executive Offi cer and Senior Administration Offi cer. In 
2005, the KwaMahlanga Transitional Local Council merged 
with the Mkobola Transitional Council to form the Thembisile 
Hani Local Municipality (Municipality). After the merger, the 
Municipality employed the Employees as assistant managers 
on fi ve year fi xed term contracts. 

The South African Workers Union (SAMWU) and the 
Municipality entered into a collective agreement which 
provided that employees' fi xed term contracts would be 
converted to permanent contracts. In 2008, all assistant 
managers signed an internal memorandum indicating that the 
collective agreement entered into between the Municipality 
and SAMWU operated in exclusion of them as they had 
already signed employment contracts with the Municipality. 

On 30 July 2011, the Municipality extended the Employees' 
contracts for two months and advertised the Employees' 
positions. The Employees were given the opportunity to 
reapply for their positions. However, upon reapplying, the 
positions were no longer available.

The employees referred an unfair dismissal dispute to the 
Commission for Conciliation, Mediation and Arbitration 
(CCMA). At arbitration, the commissioner was presented 
with the collective agreement entered into between the 
Municipality and the SAMWU, which purported to convert the 
assistant managers positions into permanent positions and 
terminate their fi xed term contracts. The commissioner was 
also provided with the internal memorandum signed by the 
Employees, waiving their rights in respect of the collective 
agreement. The commissioner found that the Employees had

not been dismissed by the Municipality, and that their fi xed 
term contracts had expired.

On review to the Labour Court, the Employees submitted 
that they had entered into the fi xed term contract under 
duress and that the commissioner failed to take into account 
their evidence regarding the conditions of employment. In 
viewing the evidence in totality, the court did not accept 
the employees' version in this regard. It was clear that the 
Employees had waived their rights emanating from the 
collective agreement and that the Employees lacked suffi cient 
evidence to prove undue duress. 

The Employees also submitted that the commissioner made a 
ruling prior to the parties submitting their closing statements. 
In considering this, the court made reference to Herdholdt 
v Nedbank Ltd [2012] 9 BLLR 857 (LAC), where the Labour 
Appeal Court stated that "an error by the arbitrator would not 
warrant the setting aside of the award, unless it had the result 
that the arbitrator was diverted from the correct path in the 
conduct of the arbitration and as a result failed to address the 
question raised for determination in the arbitration."

In applying the test in Sidumo v Rustenburg Platinum Mines 
Ltd & Others 2008 (2) BCLR 158 (CC), the court viewed the 
commissioner's decision as one that a reasonable decision 
maker could reach. As a result, the court dismissed the 
Employees' application to review and set aside the award.

Employers are urged to consider whether Employees have 
waived any rights contained in a collective agreement. Such 
waiver may permit Employers to act in a manner which may 
otherwise be prohibited or in contravention of a collective 
agreement.
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This question was dealt with in the recent case of Msiza and Another v The African Local Government Bargaining 
Council and 2 Others [2015] ZALCJHB 133. The Labour Court was tasked with deciding whether the termination of fi xed 
term contracts constituted dismissals where the employees had waived their right to have their contracts converted to 
permanent contracts of employment.
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PUTTING THE PIECES TOGETHER: 
LABOUR LAW AMENDMENTS
CLICK HERE TO FIND OUT MORE.

http://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/legal/practice-areas/downloads/Labour-Law-Amendments.pdf
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THE XXI WORLD CONGRESS OF THE 
INTERNATIONAL SOCIETY FOR LABOUR AND 
SOCIAL SECURITY LAW IS TAKING PLACE IN 
CAPE TOWN FROM 15 TO 18 SEPTEMBER 2015, 
HOSTED BY THE SOUTH AFRICAN SOCIETY 
FOR LABOUR LAW (SASLAW) AND PROUDLY 
SPONSORED BY CLIFFE DEKKER HOFMEYR AND 
DLA PIPER AFRICA.

The 21st World Congress promises to provide a platform for a stimulating discussion on labour and social 
security law in a global environment where sustained economic and social uncertainty appears to have 
become the norm. 

How do we continue to give effect to the basic objectives of labour and social security law under these 
conditions, and how best might those objectives be secured?

These and other questions will inform our order of business. 

CLICK HERE FOR MORE INFORMATION.

CHAMBERS GLOBAL 2014 - 2015 ranks our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2015 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2015 in Band 4: Employment.
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http://www.labourlawcongress2015.co.za/
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