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Loss of employment through retrenchment (forced or voluntary) is a reality many employees face in the current economic 
climate. Over the last number of years, various tax concessions have been made to ease the fi nancial burden on employees 
facing retrenchment, mainly in the form of tax free thresholds which apply to certain lump sum employer payments. 
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Navigating the tax pitfalls of retrenchment is important, as 
it is not necessarily guaranteed that all forms of payment 
upon retrenchment will qualify for preferential tax treatment. 

Currently, the Income Tax Act, No 58 of 1962 (Act) provides 
for a R 500,000 lifetime exemption (effective 1 March 2014) 
in respect of a "severance benefi t". A "severance benefi t" for 
the purposes of the Act is, essentially, any employer paid 
amount (excluding retirement fund lump sums) received 
by or accrued to a person by way of a lump sum in respect 
of the relinquishment, termination, loss, repudiation, 
cancellation, or variation of offi ce or employment, provided 
at least one of the following requirements is satisfi ed:

 ■ the person has attained the age of 55;

 ■ the termination or relinquishment of offi ce is due to 
sickness, accident, injury, or incapacity through infi rmity 
of mind or body; 

 ■ the termination or loss is due to the employer having 
ceased, or intending to cease, carrying on the trade in 
respect of which the person was employer; or

 ■ the termination or loss is due to the person having 
become redundant in consequence of a general 
reduction in personnel or a reduction in personnel of a 
particular class.

Qualifi cation of an amount as a "severance benefi t" needs to 
be carefully considered where the termination or loss is due 
to the person having become "redundant" in consequence 
of a general reduction in personnel or a reduction in 

personnel of a particular class. In certain cases, the affected 
employees are offered a Voluntary Separation Package 
(VSP) and the following question arises: Does a payment 
in the form of a VSP pursuant to redundancy, qualify for tax 
preferential treatment? 

There is no defi nition of "redundant" in the Act and as such, 
it should take on its ordinary meaning for tax purposes, 
bearing in mind that the concept of redundancy bears its 
own meaning for labour law purposes. 

Based on the fact that a VSP process is essentially a 
bilateral negotiation between the employer and the 
employee, there is a school of thought that any payment 
resulting from the voluntary termination process does 
not fall within the defi nition of "severance benefi t". The 
reason being that the payment was not as a result of the 
employee's position becoming "redundant". In other words, 
in order for an amount to (seemingly) qualify as a "severance 
benefi t" (incorrectly in our view), it needs to be paid as 
a result of an employer's unilateral decision or, stated 
differently, a forced retrenchment.

It is arguable that, but for the general reduction of personnel 
by the employer, there would have been no payment and 
that the structure of the "severance benefi t" defi nition is 
such that it contemplates a process (ie a legislated labour 
law process), which ultimately culminates in a particular 
employee being regarded as "redundant", which then results 
in the payment of an amount taking the form of, among 
other possibilities, a VSP.

PUTTING THE PIECES TOGETHER: 
LABOUR LAW AMENDMENTS
CLICK HERE TO FIND OUT MORE.

continued

http://www.cliffedekkerhofmeyr.com/en/news/press-releases/2015/employment/the-labour-relations-amendment-act-has-taken-effect.html
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When an employer embarks on a VSP process, the employer 
has already made a decision to effect a general reduction in 
employees. It follows that, once an employee elects to receive 
a VSP, the employee accepts that he or she is "redundant" and 
the payment made by the employer, as a consequence of the 
VSP, is a payment that the employee would not have received, 
had he or she not been affected by the proposed redundancy. 
The interpretation that being "redundant" only contemplates 
the result of a forced retrenchment is, in our view, too narrow, 
as the decision to make a "general reduction" in personnel 
is part of a wider process that, by implication, includes a 
voluntary element. It may, however, be required by the 
particular employer to completely remove the affected position 
function from its organisational structure, despite the process 
being inherently voluntary. 

Employers, therefore, need to tread carefully and plan 
accordingly where a retrenchment process is contemplated, 
so as to ensure that a VSP results in the most tax effective 
outcome for affected employees. Employers should also be 
careful not to oversell a VSP where the VSP arguably does not 
fall within the requirements of a tax-free "severance benefi t".
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THE XXI WORLD CONGRESS OF THE 
INTERNATIONAL SOCIETY FOR LABOUR AND 
SOCIAL SECURITY LAW IS TAKING PLACE IN 
CAPE TOWN FROM 15 TO 18 SEPTEMBER 2015, 
HOSTED BY THE SOUTH AFRICAN SOCIETY 
FOR LABOUR LAW (SASLAW) AND PROUDLY 
SPONSORED BY CLIFFE DEKKER HOFMEYR AND 
DLA PIPER AFRICA.

The 21st World Congress promises to provide a platform for a stimulating discussion on labour and social 

security law in a global environment where sustained economic and social uncertainty appears to have 

become the norm. 

The main keynote speakers are Professor Alain Supiot, Doctor in Law at the Collège de France in Paris 

and Professor Sir Bob Hepple, Emeritus Master of Clare College at the University of Cambridge.

VIEW FULL PROGRAMME HERE > 

CLICK HERE FOR MORE INFORMATION.

CHAMBERS GLOBAL 2014 - 2015 ranks our Employment practice in Band 2: Employment.

Aadil Patel ranked by CHAMBERS GLOBAL 2015 in Band 2: Employment.

Hugo Pienaar ranked by CHAMBERS GLOBAL 2014 - 2015 in Band 2: Employment.

Fiona Leppan ranked by CHAMBERS GLOBAL 2015 in Band 4: Employment.

DOWNLOAD

http://labourlawcongress2015.co.za/programme-program-islssl-21st-world-congress-2015-cape-town-south-africa
http://www.labourlawcongress2015.co.za/
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