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JURISDICTION OF JUSTICE MINISTER INTHE
PROPOSED AMENDMENTS TO THE LABOUR
RELATIONS ACT

During the month of April the jurisdiction of the
Minister of Justice over the Labour Courts was
considered.

A proposed amendment to the Labour Relations Act Amendment Bill,
2012 which would have had the effect of limiting the jurisdiction that
Muinister of Justice and Constitutional Development, Jeff Radebe, has
over the Labour Court, has been removed.

Clause 31 of the Labour Relations Amendment Bill, 2012 granted
the power of appointing the Rules Board for the Labour Court to
the Minister of Labour as opposed to the Justice and Constitutional
Development Minister.

Currently the Rules Board of the High Court determines the rules
relating to all High Courts. The Rules Board of the Labour Court

would determine rules specifically for the Labour Court.

The reason for the removal of clause 31 is that it is important that
the administration of justice is uniform and consistent throughout
the system. As such, the powers regulating the administration of
justice should remain with the Minister of Justice and Constitutional
Development. The Department of Justice stated that "it made no
sense to have two Rules Boards under two ministers, particularly as
the point was to identify and monitor any gaps."

The Department of Labour agreed to the removal of the clause on
condition that the Rules Board meets once every two years.
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Currently the Rules Board has met infrequently. This has affected
the smooth operation of the Labour Court. To enhance efficiency
and operations in the Labour Court a new practice manual has
been issued.

Practice manual

As of 2 April 2013 a new practice manual has been implemented
in the Labour Court. The practice manual sets out the procedural
manner in which matters are to be brought before, and handled by
the Labour Court.

Representations on earnings threshold

The Minister of Labour, Mildred Oliphant, recently announced
that the Employment Conditions Commission is to consider
representations on increasing the earnings threshold in the Basic
Conditions of Employment Act, 1997. Since June 2012 the
threshold has been R183,008 per year.



Interested parties have until 7 May 2013 to make representations
to the Commission to advise the Minister on matters concerning
the basic conditions of employment.

The threshold is important to both employer and employees. It is
particularly important to employers as it determines which employees

enjoy the benefit of certain basic conditions of employment.

To name a few examples, employees earning below the threshold
are entitled to overtime, meal intervals, and additional payment for
work done on Sundays and public holidays. The effect of increasing
the threshold will be that employees that currently do not enjoy the
benefits of these rights will be included within the threshold.

The number of employees enjoying these rights will therefore
increase should the threshold increase. This in turn will affect the
labour costing of businesses.

INTERESTING NEWJUDGMENTS
The definition of a 'benefit’

The recent decision of Apollo Tyres South Africa (Pty) Limited v
CCMA & Others (unreported) handed down on 13 February 2013
deals with the definition of the word 'benefit' for the purposes of
lodging a dispute in terms of s186(2)(a) of the Labour Relations
Act, No 66 of 1995 (Act).

The Labour Appeal Court was required to determine whether an
employee who alleges that their employer committed an unfair
labour practice in relation to the provision of benefits will only
have a remedy if such employee can prove that they have a
right or entitlement to the benefit by virtue of contract, statue or
collective agreement.

The third respondent, Hoosen, had been employed by the employer,
Apollo, who initiated an early retirement scheme to reduce the
number of employees. Hoosen applied for early retirement but was
refused entry into the scheme.

The Labour Appeal Court followed the decision made in Protekon
(Pty) Ltd v CCMA and Others (2005) 26 ILJ 1105 (LC) in which
the judge stated that one should examine the nature of the dispute
to decide whether the dispute is one which may be settled by the
way of industrial action or adjudicated.
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In essence a dispute over this provision falls within two
categories namely:

= Where the dispute concerns a demand by employees that
benefits are granted or reinstated, irrespective of whether the
employer's failure to grant or the employer's removal of the
benefit is considered to be unfair. This category of dispute
may be settled by industrial action.

= Where the dispute concerns a determination on the fairness
of the employer’s conduct. This category of dispute may be
settled by way of adjudication.

The Labour Appeal Court held that the CCMA or Bargaining
Council must determine whether the employee is attempting

to gain access to new benefits, remuneration or policies not
previously provided by the employer. If the answer is in the
affirmative the CCMA or Bargaining Council will not have the
power to adjudicate the dispute. The employee must embark on
industrial action in this instance.

The Labour Appeal Court held that the CCMA or Bargaining
Council has the power to adjudicate a dispute over benefits in two
instances:

= Firstly where the employer fails to comply with the obligation
it has towards an employee; and

= Secondly where the employer has provided the employee with
an advantage or privilege, which has been offered or granted
to an employee in terms of a policy or practice subject to the
employer’s discretion.

The Labour Appeal Court held that the CCMA or Bargaining
Council has the power to determine the fairness of an employer's
conduct even in instances where the employer is entitled to exercise

discretion when granting the benefit.

The Labour Appeal Court concluded that Hoosen qualified to
participate in the scheme and was unfairly disallowed to participate
therein. The Labour Appeal Court was of the view that the appellant
committed an unfair labour practice by not granting Hoosen's request
to go on early retirement.



Claims for damages in terms of s77(3) of the Basic
Conditions of Employment Act

In the recent judgment of Rand Water v Buckle & Stoop the
Labour Appeal Court held that the Labour Court has the requisite
jurisdiction to entertain a claim for damages in terms of s77(3) of
the Basic Conditions of Employment Act, No 75 of 1997 (BCEA)
were such damages are linked to the employment contract.

The employees had been dismissed for defrauding Rand Water of

approximately R8 million and referred unfair dismissal disputes to
the CCMA. Rand Water brought an application to have the matter

referred to the Labour Court based on the complexity of the matter
and their intention to bring a counterclaim for losses incurred.

At the Labour Court the employee's raised a point in limine that
the Labour Court lacked the jurisdiction to entertain the dispute.

The Labour Court (the court a quo) held that a claim arising from
fraud amounts to a delict. Section 77(3) provides that the Labour
Court has concurrent jurisdiction with the civil courts to hear

and determine "any matter concerning a contract of employment,
irrespective of whether any basic condition of employment
constitutes a term of that contract."

The Labour Court held that for the claim to "concern a contract
of employment™ it should have a direct bearing or effect on the
employment contract. The claim of fraud did not have a bearing
on the existence of the contract of employment as at the stage of
the hearing the employment contract was no longer in existence.
The court held that it did not have the requisite jurisdiction to
entertain the counter claim.

On appeal the Labour Appeal Court held that on the pleadings

it was demonstrated that the counter claim arose from the same
facts as the employees' dismissal dispute. The Labour Appeal
Court held that the fraud was not committed against Rand Water
by people unconnected to it but rather by employees' abusing the
positions that they held at Rand Water.

The Labour Appeal Court held that the Labour Court has
concurrent powers with the High Courts in relation to matters
concerning an employment contract. As such the Labour Court
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has jurisdiction over any claim for damages so long as it is
connected to an employment contract. Claims are not limited to a
specific category (liquid or illiquid) and as such all categories of
damages are included. Furthermore a counter claim does not have
to be connected to the claim in reconvention.

As a result the Labour Court has the requisite jurisdiction to entertain
any claim for damages connected to an employment contract.

INTERNATIONAL NEWS
Social media and recruitment

The United Kingdom's first youth police and crime commissioner
resigned from her post after she was found to have used racist,
homophobic and violent language on the social media network, Twitter.

A leading law firm in the United Kingdom (UK) has cautioned
employers from conducting social media background checks
and in particular searching for personal information such as
religion and age. The concern is that this may constitute unfair
discrimination in terms of the UK's Equality Act 2010.

The UK's Employment Practices Data Protection Code also
makes recommendations to employers in relation to social media
background checks. According to the code potential employees
should be afforded the opportunity to make representations and
provide comments on any information the employer has obtained.

Aadil Patel and Inez Moosa
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