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LABOUR COURT INTERDICTS SATAWU
FROM SECONDARY STRIKE AT TRANSNET

On Friday, 12 October, the Labour Court
interdicted trade union SATAWU from embarking
on secondary strike action in support of the

primary strike currently underway in the Road
Freight Industry (RFI).

In a detailed and well-reasoned judgment, Judge Anton Steenkamp
held that Transnet satisfied the requirements for an interim interdict
to be issued to prohibit the state owned entity’s employees from
embarking on strike action that was due to commence on 06h00
on 16 October 2012. SATAWU may oppose the interim order.
Should they fail to do so, the Court may issue a final interdict on
26 October 2012 to prohibit the secondary strike.

The Labour Relations Act (LRA) provides for employees engaged
with a different employer to support a strike underway involving a
separate employer. In this case, SATAWU gave notice to Transnet
that it intended takings its members out on strike where these
members are employed at various Transnet subsidiaries (including
the National Ports Authority, Port Terminals, Rail Engineering,
Freight Rail, Transnet Group and Pipelines). This would have seen
the Transnet SATAWU members supporting their colleagues in the
RFI currently on strike for, among other things, higher wages (the
primary strike).

Secondary strikes are used to place pressure on employers
engaged in the primary strike to accede to the demands of the
workers participating in the primary strike. The secondary
strike draws employers and employees into the industrial action
notwithstanding the fact that there is no dispute between these
employees or their employers. While this may seem unfair to

the secondary employers, part of the thinking behind secondary
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strikes is that pressure may be brought to bear by the secondary
employers on the primary employers to finalise the dispute that
led to the primary strike. The LRA limits the right to secondary
strikes by providing that no person may participate in a secondary
strike unless:

= the primary strike is protected under the LRA;

= the secondary employer received at least seven days’ written

notice of the intention to strike; and

= the nature and extent of the secondary strike is reasonable
in relation to the impact it may have on the business of the

primary employer.

The Commission for Conciliation, Mediation and Arbitration
(CCMA) may be called to deliver a report to the Court to
determine the reasonableness of the secondary strike. Judge
Steenkamp noted that this report, although requested by Transnet,
was not yet available. He noted that this made it difficult to
determine the proportionality of the secondary strike, but
welcomed the fact that the CCMA indicated that this would be

made available within seven days.

The Judge agreed with Transnet that, even without the report,
the secondary strike was likely to have a significant impact on

Transnet. He noted that Transnet and the RFI are in competition



with one another, making it unlikely that a strike by Transnet
employees would be detrimental to employers in the RFI. He
further lamented the violent conduct of the striking workers
currently engaged in the RFI strike. This factor was considered
in determining that Transnet may indeed suffer irreparable harm
should the secondary strike take place. The Judge likened the
conduct of the union in calling on its members to act peacefully
to the falcons who cannot hear the falconer in Yeats' poem The
Second Coming. He noted the memorable line in the poem "The
best lack all conviction, while the worst are full of passionate

intensity."
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The judgment is a welcome reprieve to employers who are
subject to violent strike action and intense inter-union rivalry.
The judgment follows on the heels of the Constitutional Court’s
confirmation that trade unions could indeed be held liable for
damage caused by its protesting members. The judgment shows
that employers should keep the faith and exert their rights in the
face of this wave or unlawful conduct carried out by thugs under

the banner of advancing workers' rights.

Johan Botes
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