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1. REGULATORY
FRAMEWORK

1.1 Key Environmental Protection
Policies, Principles and Laws
Environmental protection in Kenya is governed
by a myriad of policies and laws. The key ones
include those listed below.

The Constitution

Kenya has what can be described as a “green”
Constitution, as it provides a strong basis for
environmental protection in the country. Prom-
ulgated in 2010, the Constitution guarantees the
right to a clean and healthy environment for all
and places the responsibility to protect the envi-
ronment on the state as well as on all persons.

In addition, the Constitution allows any person
who alleges that a right to a clean and healthy
environment is being or is likely to be denied,
violated, infringed, or threatened, to apply to
court for redress as well as pursue any other
legal remedies available.

The Constitution also highlights principles such
as sustainable development, participation of the
people, equity, equality, and the rule of law as
among the national values and principles which
bind all state organs, state officers, public offic-
ers and all persons involved in law and policy-
making, interpretation and implementation.

Treaties and conventions ratified by Kenya are
recognised under the Constitution as forming
part of Kenyan law. As such, key multilateral
environmental agreements that have been rati-
fied by Kenya form part of the nation’s environ-
mental protection regime.

The Framework Environmental Law

The Environmental Management and Coordi-
nation Act (EMCA), 1999, is the main law on
environmental management and conservation.

EMCA establishes key environmental institu-
tions, which are discussed in greater detail in 2.1
Key Regulatory Authorities. The Act provides
for environmental protection through a variety of
tools including:

« environmental impact assessment;

+ environmental audit and monitoring; and

- environmental restoration orders, conserva-
tion orders and easements.

EMCA also highlights the significance of envi-
ronmental principles in Kenya’s environmen-
tal protection regime. The Act asserts that in
exercising its jurisdiction, the Environment and
Land Court is to be guided by certain sustain-
able development principles which include pub-
lic participation, the precautionary principle, the
polluter-pays principle, the principle of interna-
tional co-operation, and the principles of inter-
generational and intragenerational equity.

Other Laws and Policies

There are also other sector-specific statutes with
regulations that govern environmental manage-
ment in Kenya, such as:

« the Forest Conservation and Management
Act, 2016;

» the Water Act, 2016;

« the Climate Change Act, 2016;

« the Public Health Act, Cap 242;

* the Mining Act, 2016; and

+ the Energy Act, 2019.

At the policy level, there exists a National Envi-
ronmental Policy, sectoral policies such as the
National Forest Policy, as well as policies that
deal with cross-cutting issues such as climate
change - for example, the National Climate
Change Framework Policy and the National
Policy on Climate Finance. These policies
emphasise the need to integrate environmen-
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tal considerations in the pursuit of sustainable
development.

Kenya operates a devolved system of gov-
ernment; in addition to the above-mentioned
national-level laws and policies on environmen-
tal protection, the 47 county governments also
develop county-specific policy and legislation
related to the environment.

2. ENFORCEMENT

2.1 Key Regulatory Authorities

The Ministry of Environment and Forestry is
responsible for developing Kenya’s national
environmental policy. Key regulatory authori-
ties and bodies responsible for environmental
enforcement include the following.

The National Environmental Management
Authority (NEMA)

NEMA is established under the EMCA and is
the main regulatory authority vested with the
authority to exercise general supervision and
co-ordination over all environmental matters
and to implement environment-related polices
on behalf of the government.

The National Environment Tribunal (NET)
NET is a tribunal set by the EMCA whose juris-
diction is to address certain appeals brought
by parties aggrieved by the decisions of NEMA
regarding issues such as the grant, refusal, revo-
cation, variation or limitations of a licence.

The Environment and Land Court (ELC)

The ELC is a court with the status of a high court;
it was established in 2011 after enactment of
the Environment and Land Court Act, 2011. The
court’s mandate is expressed in the Constitution
as to deal with matters relating to the environ-
ment and the use, occupation and title to land.
The court exercises appellate jurisdiction over

subordinate and tribunals for matters falling
within its jurisdiction.

The National Environmental Complaints
Committee (NECC)

The NECC is established under EMCA and vest-
ed with the mandate of investigating complaints
against NEMA or any person regarding the envi-
ronmental condition.

NECC is also vested with powers to investigate
suspected cases of environmental degradation
on its own motion. The investigatory powers of
NECC empower it to summon persons before it
for purposes of conducting an examination of
matters relevant to its investigation. In fostering
environmental litigation, EMCA further mandates
NECC to undertake environmental public inter-
est litigation.

Sector-Specific Regulators

Different environment sector specific laws have
also established institutions to enforce man-
dates provided for under the respective statutes.

For example, the Water Act establishes a Water
Resources Authority to regulate the manage-
ment and use of water resources. The Act also
establishes a Water Tribunal which provides an
avenue for appeal to persons aggrieved by deci-
sions relating to water. The decisions made by
the Water Tribunal are not final and any person
seeking further redress may appeal to the ELC.

3. ENVIRONMENTAL
INCIDENTS AND PERMITS

3.1 Investigative and Access Points

The main environmental regulator - NEMA - is
vested with investigative and access powers.
These powers are held by environmental inspec-
tors appointed by the Director-General of NEMA.
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To this end, environmental inspectors may, at all
reasonable times and without a warrant:

« enter any land, premises, vessel, motor vehi-
cle or ox-drawn trailer and make examina-
tions and enquiries to determine environmen-
tal compliance;

* require the production of documents includ-
ing licences and registers, and inspect, exam-
ine and copy these documents;

« take samples and submit these samples for
test and analysis;

« carry out period inspections; and

* seize materials, vessels or anything believed
to have been used in the commission of an
environmental offence.

With the Director-General’s approval, environ-
mental inspectors may also:

« order the immediate closure of polluting or
likely to pollute establishments; and

* issue an improvement notice requiring owners
or operators to cease environmentally harm-
ful activities and take appropriate remedial
measures.

Environmental inspectors also have the powers
to make arrests where they have arrest warrants
and with the assistance of a police officer. They
also have power to prosecute environmental
criminal offences.

3.2 Environmental Permits

Environmental permits are required in the con-
duct of a wide variety of activities in Kenya, par-
ticularly those that impact on or are related to
the environment.

The permits are largely differentiated based
on the enabling statute under which they are
issued, the issuing authority and the nature of
activity the permit regulates.

Examples of environmental permits include per-
mits for effluent discharge, air emissions, waste
management, manufacture, importation and
export of controlled substances, and access
permits (eg, for access to genetic resources and
water). There is also a licensing regime following
environmental impact assessment.

The Process of Obtaining Environmental
Permits

Environmental permits are taken out before the
commencement of the activity in question. In the
case of a project for which an EIA licence is a
requirement, no licensing authority is allowed to
issue any other licence unless the applicant first
produces an EIA licence.

Ordinarily, the process to obtain a permit entails
the submission of an application in the form pre-
scribed in law and with increasing digitalisation
requiring the submission to be done on an online
portal to the relevant authority.

The permit application is processed upon the
payment of a prescribed fee to the relevant
authority and submission of any other relevant
information that the authority may deem neces-
sary in making its decision.

Rights of Appeal

The specific statute which provides for the per-
mit will often also articulate the appeal rights
against a regulatory body making the permitting
decision.

Generally, common grounds for appeal against
an authority’s decision include the refusal for
the grant of a permit, an applicant’s opposi-
tion to the conditions/limitations or restrictions
imposed on an environmental permit, the revo-
cation, suspension or variation of a permit.

Third parties to the permit process, including
relevant stakeholders and affected parties who
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object to the issue of a permit, also have a right
to appeal the approval.

4. ENVIRONMENTAL
LIABILITY

4.1 Key Types of Liability

The key types of liabilities that can be faced by
project operators, polluters and landowners for
environmental damage can either be criminal,
civil or administrative depending on the activity,
the nature of the complaint and the identity of
the parties involved in the claim.

Environmental Civil Liability

Civil liability in environmental matters is under-
pinned in the Constitution of Kenya Article 70,
which provides an avenue for redress to any
person claiming that their right to a clean and
healthy environment has been or is likely to
be infringed, violated, denied or threatened.
Compensation is listed as among the reprieves
that the court can give to enforce environmen-
tal rights. In the enforcement of environmental
rights, an applicant is not required to demon-
strate loss or injury incurred to be eligible for
compensation.

Environmental Criminal Liability
Environmental statutes outline numerous crimi-
nal offences to varying degrees for environmental
offences such as failure to meet environmental
standards. The EMCA, for instance, empowers
environmental inspectors to institute and under-
take criminal proceedings for offences commit-
ted under EMCA against any person before a
court of competent jurisdiction.

Part XllI of EMCA on environmental offences
carries more elaborate provisions on criminal
liability in environmental matters. The offences
range from failure to maintain proper records as
required under EMCA, to violation of environ-

mental standards under the Act, and for each
offence there are prescribed penalties.

Sectoral laws - including the Water Act, 2016,
the Forest Conservation and Management Act,
2016, the Wildlife Conservation and the Man-
agement Act, 2013 — create criminal offences
for various types of environmental breaches. In
addition, the Penal Code also recognises certain
offences regarding environmental matters.

Environmental Administrative Liability
Administrative actions may be imposed by the
respective regulatory authorities. This may take
the form of penalties, revocation of licences or
permits, imposition of restrictions or limitations,
environmental conservation, and restoration
orders.

In addition, administrative liability imposed on
public servants and public authorities is set out
under EMCA, which provides that NEMA can
be held liable to pay compensation or damages
for injury caused to any person arising from the
performance or failure to perform its functions.

Nonetheless, EMCA exempts the government
and NEMA from any civil or criminal liability that
may be imposed as a result of a project or any
consequences of a project.

EMCA also outlines that employees or officers of
NEMA cannot be held personally liable for any
action where they perform their duties in good
faith.

5. ENVIRONMENTAL
INCIDENTS AND DAMAGE

5.1 Liability for Historical Environmental
Incidents or Damage

The polluter-pays principle is one of the main
environmental principles applicable in Kenya.
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As such, a current (or purchasing) operator or
landowner generally only incurs liability for envi-
ronmental incidents or damage occasioned by
their actions, whether carried out in the past or
present.

Common law principles on vicarious liability are
recognised under Kenyan law, and an operator
or landowner may also be held liable for historic
environmental incidents or damage caused by
the operator or landowner’s employee, servant
or agent in circumstances where vicarious liabil-
ity is deemed to arise.

In all other cases, an owner or operator who is
“innocent” —ie, not the polluting party — will gen-
erally not be held liable for historic contamina-
tion.

Remedial Action

The above notwithstanding, NEMA may issue an
environment restoration order to any person in
respect of any matter relating to the manage-
ment of the environment.

The order may require the person to take action
to prevent the continuation of pollution or envi-
ronment hazard, which could be arising from
historic contamination.

An operator or landowner who is subjected to a
restoration order may, however, appeal this order
to the NET and, if necessary, appeal NET’s deci-
sion at the Environment and Land Court.

Where restoration orders are imposed on histori-
cally contaminated land, this would tie in with
the Integrated National Land Use Guidelines
issued by NEMA, which set out guidelines for
the management of contaminated land, empow-
ering NEMA to investigate contaminated sites
and recommend remedial measures.

5.2 Types of Liability and Key Defences
Types of Liability for Environmental Incidents
or Damage

As explained under 4.1 Key Types of Liability,
environmental liability takes the form of civil and/
or criminal or administrative liability. In addition
to courts having the power to impose civil sanc-
tions for environmental breaches, persons who
commit environmental breaches under environ-
mental laws in Kenya are subject to administra-
tive actions as may be imposed by the respec-
tive regulatory authorities.

Examples of these administrative actions include
penalties, revocation of licences or permits,
imposition of restrictions or limitations, environ-
mental conservation and restoration orders.

Where a person is aggrieved by the adminis-
trative action undertaken by a regulatory body
relating to administrative liability, they are enti-
tled under the Constitution and the Fair Admin-
istrative Act, 2015, to have the action reviewed
by a court or tribunal.

Key defences include:

- force majeure — a party may rely on force
majeure events or acts of God as a defence in
cases where environmental breach is deemed
to be as a result of actions beyond its control;

« contributing actions of affected party — an
affected party who contributes to the causa-
tion of an environmental breach may in cer-
tain cases offer a defence to the party which
is subject to environmental liability;

» mitigation of damage — a defence in the case
of nuisance or pollution would apply where it
is shown that the defendant has done what
is practically reasonable to prevent and/or
reduce the nuisance or pollution.
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Reasonable measures that may be taken to pre-
vent, minimise and rectify the pollution or degra-
dation may include:

« assessing the impact on the environment;

+ informing employees on environmental risks
of their work and the way their tasks must be
performed to avoid causing significant pollu-
tion or degradation of the environment;

« ceasing, controlling any act, activity or pro-
cess causing the pollution or degradation; or

+ eliminating the source of the pollution.

The Effect of an EIA Licence

The issuance of ElA licence is no defence for any
civil or prosecution action, regarding the man-
ner of execution, operation or management of
a project.

6. CORPORATE LIABILITY

6.1 Liability for Environmental Damage
or Breaches of Environmental Law

There are no particular rules concerning liability
of corporate entities that cause environmental
damage or breaches of environmental law, as
the offences apply in the same way to both indi-
viduals and corporate entities although there are
differences in how sentencing is meted out.

6.2 Shareholder or Parent Company
Liability

Kenya recognises the principle of separate legal
personality so that the company is distinct and
separate from its shareholders or parent com-
pany. As such the shareholders of a company or
its parent company will generally not be liable for
environmental damage or breaches of environ-
mental law by reason only of their shareholding.

Courts will generally be reluctant to impose lia-
bility upon shareholders or the parent company
except in special circumstances, such as where

the company that was incorporated is a facade
or sham to escape liability or legal obligation.

7. PERSONAL LIABILITY

7.1 Directors and Other Officers

Under EMCA, it is possible for directors and oth-
er officers to be liable for environmental damag-
es or breaches of environmental law committed
by the company if it can be shown that they had
knowledge of the commission of the offence and
did nothing to ensure compliance with the law.

The penalties imposed will depend on the nature
of offence committed, but upon conviction it can
result in a fine, imprisonment or both.

Other legislations — such as the Climate Change
Act, 2016 - also impose corporate liability on
directors or officers of a corporate body who had
knowledge of a commission of an offence and
failed to exercise due diligence to ensure com-
pliance with the Act. Both fines and imprison-
ment may be imposed on directors found liable.

7.2 Insuring against Liability

Insurance can be taken by directors to insure
against the costs of environmental damage or
breach proceedings or compensation to third
parties, but it is unlikely to be available where
the liability involves a fine imposed in criminal
proceedings, or failure to comply with require-
ments of regulatory authority (due to public poli-
cy concerns), and it will not assist where a prison
sentence is imposed.

8. LENDER LIABILITY

8.1 Financial Institutions/Lender
Liability

A financial institution/lender is generally not lia-
ble for the environmental damage or breaches
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of environmental law by its borrower. However,
the extent of a lender’s knowledge and control of
the activities leading to the breach may lead to
determination of the lender’s liability, depending
on the facts of the case.

8.2 Lender Protection
A lender can protect itself from environmental
liability by:

« conducting due diligence to ascertain if the
borrower is licensed and in compliance with
the environmental law;

* requiring certain representations from the
borrower that it has complied with environ-
mental law and that there is no environmental
breach and an indemnity to the lender should
this turn out to be incorrect.

A lender will also need to be cautious in tak-
ing direct control of the management decisions
of the borrower or taking over assets that may
require remediation.

9. CIVIL LIABILITY

9.1 Civil Claims

Civil claims for compensation or other remedies
can be brought in any instances where actions
are brought under the law of tort — for example,
for private and/or public nuisance, negligence,
trespass and the rule in Rylands v Fletcher
(1868).

Claims can also be brought in any case where a
person alleges that the constitutionally guaran-
teed right to a clean and healthy environment is
being or is likely to be denied, violated, infringed,
or threatened.

9.2 Exemplary or Punitive Damages
Exemplary or punitive damages may be awarded
in the following circumstances:

« where there is oppressive arbitrary or uncon-
stitutional action by servants of government;

» where the defendant’s conduct is calculated
to make them a profit which may well exceed
the compensation payable to the plaintiff; or

* where a statute authorises the payment of
exemplary damages.

9.3 Class or Group Actions
Class or group actions are possible for environ-
ment-related civil claims.

These are recognised under Kenya’s Civil Pro-
cedure Rules which allow the commencement
of representative proceedings by persons with
the same (common) interest in any proceedings.

Further, the Constitution of Kenya allows per-
sons acting as a member of, or in the interest of,
a group or a class of persons, to institute suits
to protect their rights.

9.4 Landmark Cases
Recent landmark environmental cases in Kenya
include the following.

Isaiah Luyara Odando & another v National
Management Environmental Authority (NEMA)
& 2 others; County Government of Nairobi & 5
others (Interested Parties) [2021] eKLR

This case involved a constitutional petition
brought as a class action against the state (the
“respondents”) for failure to stop pollution of the
Nairobi and Athi River, and failure to prevent tox-
ic air from emissions from the Dandora dumpsite
and industries.

The court found in favour of the petitioners and
directed the respondents to adopt the precau-
tionary principle in the management of the envi-
ronment. The court innovatively made specific
orders for remedial action in the way of a statu-
tory interdict (continuing orders), to ensure the
court monitors compliance by seeking periodic
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reports from the respondents on the progress in
implementing the court orders.

KM & 9 Others v Attorney General & 7 Others
[2020] eKLR

This case involved a class action constitutional
petition brought by the petitioners, on behalf of
residents of Owino-Uhuru Village in Mombasa
County, against the state and two private corpo-
rations (the “respondents”), for the activities of
a lead acid batteries recycling factory that pro-
duced toxic waste and caused lead poisoning
among local residents.

In its judgment, the Environment and Land Court
awarded the petitioners KES1.3 billion, one of
the highest amounts of general damages in a
case concerning pollution in Kenya.

The court also ordered the respondents to clean
up the soil and water and remove any waste
deposited within the settlement within four
months (120 days) from the date of the judg-
ment, or in default pay KES700 million to the
petitioner to co-ordinate the soil/environmental
clean-up exercise.

10. CONTRACTUAL
AGREEMENTS

10.1 Transferring or Apportioning
Liability

Parties to a contract can agree on the appor-
tionment of liabilities between them, but these
agreements do not have a binding effect or influ-
ence on third parties or regulators if they are
made between private parties such as buyers
and sellers. Generally, an agreement to indem-
nify against fines imposed by the regulator or
court will not be enforceable on public policy
grounds.

10.2 Environmental Insurance
Environmental insurance is available in Kenya; it
will typically cover risks such as pollution clean-
up costs and third-party property and environ-
mental damage, as well as legal costs.

11. CONTAMINATED LAND
11.1 Key Laws Governing
Contaminated Land

Contaminated land in Kenya is governed by the
Integrated National Land Use Guidelines which
provide for methods of preventing the contami-
nation of land through ensuring compliance and
enforcing licensing conditions. They provide for
the maintenance of a Contaminated Land Regis-
ter, which is to be made accessible to the public.

Further, the Guidelines empower NEMA and oth-
er relevant authorities to undertake site investi-
gations of the contaminated land and evaluate
the remedial reports filed by proponents. NEMA
is further empowered to develop and approve
site management plans for such land.

Remediation measures may include a require-
ment for a polluter to:

« restore the environment as near as it may be
to the state it was in before the polluting or
damaging action;

« stop the action which is causing or is likely to
cause harm to the environment;

« compensate persons whose environment or
livelihood has been harmed by the polluting
or damaging action; or

* pay the clean-up costs incurred by a third
party authorised to take action to restore the
environment.

10
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12. CLIMATE CHANGE AND
EMISSIONS TRADING

12.1 Key Policies, Principles and Laws
Climate change is governed predominantly by
the Climate Change Act, 2016, and a number
of policies, plans and strategies at both the
national level and county level. Counties have
also enacted county-specific climate change
laws, as well as County Climate Change Fund
laws to deal with climate financing at the sub-
national level.

Kenya’s policy approach is to pursue low-carbon
climate-resilient development. Priority is towards
adaptation, and the country endeavours to pur-
sue mitigation that offers adaptation co-benefits.
Climate action is also informed by the principles
of sustainable development, equity and social
inclusion in the allocation of effort, costs and
benefits, integrity and transparency, and stake-
holder participation.

The following are the key national laws, policies
and plans that govern climate change in Kenya.

Key Laws

The Climate Change Act, 2016, is the main law
regulating climate change in Kenya. Its provi-
sions are aimed at developing, managing, imple-
menting and providing a mechanism to enhance
climate change resilience and low-carbon devel-
opment for the sustainable development of Ken-

ya.

Key Policies and Plans

» The National Adaptation Plan, 2015-2030,
consolidates the country’s vision on adapta-
tion and provides for adaptation actions to
enhance long-term resilience and adaptive
capacity.

+ The National Climate Change Action Plan
(NCCAP), 2018-2022, articulates mechanisms
and measures to be implemented within

11

the five-year period to achieve low-carbon
climate-resilient development.

* The National Climate Change Framework
Policy, 2016, which was developed based on
the findings of the National Climate Change
Action Plan (NCCAP, 2013-2017) to promote
an integrated response to climate change,
reduce vulnerability to climate change and
build the country’s resilience.

* The Kenya Climate Smart Agriculture Strat-
egy (KCSAS), 2017-2026, is one of the tools
developed to implement Kenya’s Nationally
Determined Contribution in the agriculture
sector.

 The National Policy on Climate Finance, 2018,
was developed to better position the country
to access climate finance and identifies the
National Treasury as the custodian of climate
finance matters in Kenya.

12.2 Targets to Reduce Greenhouse
Gas Emissions

Kenya’s greenhouse gas (GHG) emissions tar-
get is set out in the country’s updated Nationally
Determined Contribution (NDC) which indicates
a goal of reducing GHG emissions by 32% by
2030, relative to the BAU scenario of 143 MtCO,

eq.

13. ASBESTOS

13.1 Key Policies, Principles and Laws
Relating to Asbestos

Key policies and laws relating to asbestos rec-
ognise that the material has been used for roof-
ing in Kenya in the past, and there is need to
replace its use with more environmentally safe
materials, hence the necessity for the safe dis-
posal of asbestos.

The handling and disposal of asbestos is mainly
governed by the following.
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The Environmental Management and Coordina-
tion Act, 1999, and the Environmental Manage-
ment and Coordination (Waste Management)
Regulations, 2006, which provide that any waste
containing asbestos in the form of dust or fibres
is categorised as hazardous waste. Hazardous
waste can only be disposed of in a specific man-
ner that has been approved by NEMA.

The National Guidelines on Safe Management
and Disposal of Asbestos, 2013, which aim to
protect the environment and reduce risk posed
to the public and workers from asbestos fibres.
The Guidelines highlight precautionary measures
in dealing with asbestos, including the carrying
out of risk assessments, EIA, notifications, and
the requirements for handling specific kinds of
asbestos and requirements for safe transporta-
tion and disposal.

14. WASTE

14.1 Key Laws and Regulatory Controls
Kenya has a number of laws and policies gov-
erning waste. However, the sector is in a state
of flux, with law and policy-makers seeking to
overhaul the current regime and replace it with a
framework that is aligned to the Constitution of
Kenya, 2010, and capable of meeting the chal-
lenges facing the waste sector at present. Regu-
lations under development include on extended
producer responsibility and sustainable waste
management.

The current waste laws and regulations are as
follows.

The Environmental Management and
Coordination Act, 1999

The Act sets out one of the principles that guide
waste management — the polluter-pays principle.
This principle is defined to mean that the cost
of cleaning up any element of the environment

damaged by pollution, compensating victims of
pollution, cost of beneficial uses lost as a result
of an act of pollution and other costs that are
connected with or incidental to the foregoing, is
to be paid or borne by the person convicted of
pollution under the Act or any other applicable
law.

The Act also provides that every person whose
activities generate wastes shall employ meas-
ures essential to minimise wastes through treat-
ment, reclamation and recycling.

Environmental Management and Coordination
(Waste Management) Regulations, 2006

The regulations provide that a waste generator
shall minimise the waste generated by monitor-
ing the product cycle from beginning to end by:

« enabling the recovery and re-use of the prod-
uct where possible;

* reclamation and recycling; and

* incorporating environmental concerns in the
design and disposal of a product.

The regulations further place an obligation on
waste generators to segregate the waste and
ensure that it is transferred to a person who is
licensed to transport and dispose of such waste
in a designated waste disposal facility.

Specific waste material is also managed through
regulatory bans, such as bans on the use of
plastic bags, as well as notices banning the use
of single-use plastic in protected areas.

14.2 Retention of Environmental
Liability

Currently, there are no regulations to hold a pro-
ducer or consignor of waste liable after disposal
by a third party.

In the case of plastic bags, however, Kenya has
enforced a ban on all plastic carrier bags used as
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secondary packages. Flat plastic bags used for
industrial primary packaging are exempt upon
receiving clearance from NEMA, so long as they
meet laid-out criteria, which includes that the
name of the industry and product packaged is
clearly labelled.

In granting clearance, NEMA requires the respon-
sible persons for plastic materials exempted to
avoid where necessary, or take due diligence to
segregate and direct all used plastics materi-
als to recycling facilities, as opposed to being
dumped with general waste. The requirement
for labelling ensures that NEMA can address
any dumping with the producer whose details
appear on the packaging.

14.3 Requirements to Design, Take
Back, Recover, Recycle or Dispose of
Goods

A producer of goods is generally required to
undertake environmentally sound practices
throughout a product’s life cycle to reduce pol-
lution. These practices include undertaking suit-
able product recovery and disposal measures
such as product re-use, creation of take back
schemes, recycling and composting.

These practices are currently being undertak-
en by industry voluntarily — however, the draft
Environmental Management and Co-ordination
(Extended Producer Responsibility) Regula-
tions, 2021 (“proposed EPR Regulations”) set
out a requirement for mandatory extended pro-
ducer responsibility schemes on every producer
of products listed in the First Schedule. These
products include:

« packaging for non-hazardous products (plas-
tics, papers, aluminium, composite, glass and
cartons);

+ hazardous products’ packaging (industrial
chemicals, oil and lubricants, pharmaceuti-
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cals, agrochemicals, veterinary, paints and
solvents) and agricultural films;

- electrical, electronic equipment, mercury auto
switches, thermostats, batteries and accumu-
lators;

» end-of-life motor vehicles, automobiles, air-
crafts, locomotives;

* non-packaging items (plastics, glass, paper,
cardboard);

« furniture (except wooden, metallic);

* rubber and tyres.

15. ENVIRONMENTAL
DISCLOSURE AND
INFORMATION

15.1 Self-Reporting Requirements
Self-reporting for environmental breaches is
implicit under the Constitution, which mandates
every person to co-operate with the state and
other persons for purposes of environmental
conservation. This obligation is also reiterated
in the Environmental Management and Coordi-
nation Act, 1999.

More explicit requirements for self-reporting are
also set out in sector-specific laws and regula-
tions such as on air quality, energy and extrac-
tives. These requirements are also often includ-
ed as licence conditions.

Where self-reporting is explicitly mandated, it
will often be required within a stipulated peri-
od upon the occurrence of the event — usually
24-48 hours.

In some cases, the owner or operator of the facil-
ity that is the subject of the environmental inci-
dent or damage will also be required to describe
the circumstances surrounding the event, and
the corrective measures taken or planned to be
taken to prevent future occurrence of the same.
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15.2 Public Environmental Information
The public is constitutionally entitled to informa-
tion held by the state (ie, a government office,
organ or entity), and any other person, if it is
required for protection of any human right.

A member of the public will need to utilise the
process set out in the Access to Information Act,
2016, in requesting the information. The request
may be denied on a variety of grounds including
if it is commercially sensitive, if it is the subject
of legal proceedings, or for the sake of national
security.

The Environmental Management and Coordina-
tion Act also entitles every person to any infor-
mation needed for implementation of the Act,
that may be held by NEMA or lead agencies.

A lead agency comprises any government minis-
try, department, parastatal, state corporation or
local authority, vested by any law with a mandate
to control or manage elements of the environ-
ment or natural resources.

However, certain categories of environmen-
tal information, such as EIA study reports, are
required to be published and readily available for
interested members of the public, without their
need to make a formal request for access.

15.3 Corporate Disclosure Requirement
Corporations in Kenya do not have an obligation
to disclose environmental information in their
company reports, except for in the following
instances where disclosure requirements exist.

Listed companies whose equity share capital is
contained in the official list on a stock exchange
or other regulated market in Kenya (quoted com-
panies) are required under the Company’s Act to
prepare business reviews that include informa-
tion on the company’s impact on the environ-
ment.

The boards of issuers of securities to the public
are also required by the Capital Markets Author-
ity to promote integrated reporting that provides
material information on an organisation’s com-
mercial, social and environmental context within
which it operates.

Institutions licensed under Kenya’s Banking
Act — such as commercial banks and mortgage
finance companies — are required by the Cen-
tral Bank of Kenya to develop an appropriate
approach to disclosing climate-related informa-
tion to enhance transparency. Disclosure bench-
marked to the Task Force on Climate-related
Financial Disclosures Framework is set out to
begin in the period from January 2023 to June
2023.

16. TRANSACTIONS

16.1 Environmental Due Diligence
Environmental due diligence is an increasingly
important component in M&A, finance and prop-
erty transactions.

The main objective in such an exercise will typi-
cally be the ascertainment of potential liabilities
and whether there exist the requisite assess-
ments, permits, approvals and licences.

This is particularly important in the case of envi-
ronmental impact assessment licences, where
the transferee and transferor remain liable for all
liabilities existing on the transfer date.

16.2 Disclosure of Environmental
Information

In Kenya, a seller is not obligated to disclose any
environmental information to a purchaser, and it
is generally for the purchaser to find out every-
thing that is important to it or that it requires to
know in order to make its purchase.
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A purchaser will typically ask specific questions
and require that a full answer be provided and, in
this process, further issues that require response
may also arise.

A seller is, however, under an obligation not to
make misrepresentations or fraudulent claims.

17. TAXES

17.1 Green Taxes

Green taxes in Kenya are largely in the form of
incentives. These include zero rating of import
duty and VAT exemptions for renewable energy
products (eg, solar and wind energy develop-
ment equipment), lowered excise duty on impor-
tation of fully powered electric vehicles and
exemption from withholding tax paid to a non-
resident for specific services provided under a
power purchase agreement, as well as exemp-
tions for income from green bonds.
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There also exists potential for more specific
intervention. For example, the Forest Conserva-
tion and Management Act, 2016, makes provi-
sion for tax incentives to encourage forest con-
servation and management; additionally, the
Climate Change Act, 2016, makes provision for
the grant of incentives to persons undertaking
activities that mitigate the adverse effects of cli-
mate change.
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Towards Low-Carbon Climate-Resilient
Development

On 28 December 2020, Kenya submitted its
updated Nationally Determined Contribution
(NDC), which aims to abate greenhouse gas
emissions by 32% by 2030, relative to the BAU
scenario of 143 MtCO, eq.

The NDC focuses on priority sectors for mitiga-
tion, including:

» scaling up nature-based solutions;

» enhancing REDD+ activities;

« climate-smart agriculture, with an emphasis
on livestock management systems;

« emphasising renewable, clean, efficient and
sustainable energy technologies;

+ energy and resource efficiency;

* sustainable waste management;

* low-carbon transportation; and

« initiatives in blue carbon.

On adaptation, the NDC recognises that this is
the highest priority for the country and commits
to enhancing adaptation ambition by bridging
implementation gaps, noting that some of the
adaptation action may have mitigation co-ben-
efits.

To meet its NDC commitments, Kenya intends
to participate in both market and non-market
mechanisms to scale-up climate financing. To
this end, Kenya plans to develop legislation and
institutional frameworks to enable its utilisation
of these mechanisms, as envisioned under Arti-
cle 6 provisions of the Paris Agreement.

This legislation is likely to be developed in the
short-to-medium term and will join ongoing reg-

ulatory development efforts in the country. Over
the past few years, Kenya has been involved
in legislative development to put in place sub-
sidiary legislation to operationalise its Climate
Change Act, 2016. Current draft regulations
include the following.

* The Draft Climate Change (Public Participa-
tion and Access to Information) Regulations,
2021, which aim to reinforce the constitu-
tional requirements for public participation
in climate governance by outlining substan-
tive and procedural mechanisms for public
involvement and access to climate change
information.

The Draft Climate Change (Duties and Incen-
tives) Regulations, 2021, which seek to
impose climate change duties on private
entities and public entities — both at national
and county levels — and to incentivise public
and private entities which engage in climate
change initiatives.

The Draft Climate Change (Monitoring,
Reporting and Verification) Regulations,
2021, which aim to guide and impose obliga-
tions on entities for the monitoring, report-
ing and verification of climate actions. Once
enacted as law, these regulations will apply
to the monitoring, reporting and verifica-
tion of greenhouse gas emissions, mitiga-
tion actions, adaptation actions and climate
change enablers such as climate finance.
The Draft Public Finance Management (Cli-
mate Change Fund) Regulations, 2018, which
aim to establish the Climate Change Fund
(CCF) provided for under Section 25 of the
Climate Change Act, as a financing mecha-
nism for the priority climate change actions
and interventions.
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Environmental fiscal incentives have also been
used to drive Kenya’s quest for low-carbon
climate-resilient development. In the renewable
energy sector, the Finance Act, 2021, reinstated
VAT exemption for specialised equipment used
in the development and generation of solar and
wind energy. In 2019, the Finance Act lowered
the excise duty charged on importation of fully
powered electric vehicles from 20% to 10%.
This reduced duty, however, only applies to
100% electric four-wheel vehicles, buses and
minibuses, with a seating capacity of more than
29 people.

There are also plans underway by the National
Treasury of Kenya to have in place a National
Policy Framework on Green Fiscal Incentives
Policy Framework. This call by the government
has been driven by the urge to apply a coherent
approach to green fiscal incentives, which play
a critical role in steering a low-carbon climate-
resilient pathway. Currently, the policy, which is
in draft form, contains salient proposals such as
the establishment of the Kenya Green Invest-
ment Bank (KeGIB) and considers the introduc-
tion of a carbon tax.

The Move towards Environmental, Social and
Governance Compliance

The past year has seen increased momentum in
Kenya for environment social and governance
(ESQG) issues. Most recently, with the publication
of the Guidance on Climate-Related Risk Man-
agement by the Central Bank in October 2021,
the banking sector is now in the frontline of driv-
ing Kenya towards a low-carbon future.

The Guidance contains requirements that bank-
ing institutions should adopt to effectively inte-
grate climate-related financial risks in their man-
agement frameworks and business decisions
and activities. Under these guidelines, banks
will be required to:
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« entrench financial risk considerations in their
governance systems;

+ include climate change and environment-
related financial risks into their existing finan-
cial management practices; and

+ develop a disclosure approach for financial
climate-related risks.

The Nairobi Securities Exchange (NSE) is also
among the institutions that will impact sustain-
ability in the financial sector through its formu-
lation of the proposed NSE ESG Disclosure
Guidance Manual, 2021. The proposed man-
ual provides guidance to companies listed on
NSE on how to incorporate ESG strategies and
reporting on ESG disclosures. The insurance
industry has also set up a taskforce on ESG that
will drive and support readiness of the insurance
sector in managing ESG risks and supporting
green finance. This aligns with earlier develop-
ments, such as African insurance organisations
signing the Nairobi Declaration on Sustainable
Insurance on 22 April 2021.

With the increasing recognition of the need to
integrate ESG in day-to-day corporate opera-
tions, it is likely that ESG disclosure and report-
ing requirements will soon be a mandatory
requirement for more and more entities in the
different sectors of the economy.

Realising the Right to Water

Kenya is slowly making progressive steps
towards the realisation of the constitutional right
to clean and safe water in adequate quantities.
Following the promulgation of the Constitution of
Kenya in 2010, Parliament enacted the Water Act
in 2016 to provide for the development, regula-
tion, and management of water resources in line
with the new Constitution. Various regulations
have recently been formulated to operationalise
the Water Act and address pertinent issues fac-
ing the water sector that have an impact on the
right to water. These include:
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« the Water Services Regulations, 2021, which
seeks to regulate water service provision in
the country by providing guidance on the
mandates of national and county govern-
ments in the realisation of the right to water;

« the Water Resources Regulations, 2021,
which aim to govern the use of water resourc-
es in Kenya by articulating the type of water
use activities that require authorisation from
the Water Resources Authority; and

« the Water Harvesting and Storage Regula-
tions, 2021, which govern waterworks relating
to water harvesting and storage.

In regulating water use in the irrigation sector,
the Cabinet Secretary for Water, Sanitation and
Irrigation has also formulated the Irrigation (Gen-
eral) Regulations, 2021, revoking the outdated
Irrigation (National Irrigation Schemes) Regula-
tions of 1977.

The new regulations are designed to ensure sus-
tainable development, management and financ-
ing of the irrigation sector in Kenya, and set out
licensing requirements for irrigation schemes,
as well as the irrigation standards and quality
control measures required for persons running
or developing irrigation schemes. In this regard,
developments in the water sector also have a
close connection with agriculture and food secu-
rity in the country.

Embracing a Circular Economy

The waste sector in Kenya is mainly governed by
regulations enacted in 2006. To realise the right
to a clean and healthy environment, and address
present-day challenges facing the sector, there
have been recent attempts at developing legisla-
tion that fully embraces a circular economy.

These developments include the draft Sustain-
able Waste Management Bill, 2021, which seeks
to establish a legal and institutional framework
for sustainable waste management. Some of the

highlights of the Bill include provision of incen-
tives to increase private sector investment in
recycling activities, as well as bolstering local
production and importation of sustainable waste
management equipment and materials. There
are also draft Extended Producer Responsibility
(EPR) Regulations at the final stages of devel-
opment, which give producers clear-cut post-
consumer waste responsibilities, thus imposing
obligations on producers for the entire life of a
product, unlike the current waste management
regime.

Extended producer responsibility has so far
been ongoing without mandatory regulation,
as part of industry self-regulation. Importantly,
following the ban on the use, manufacture and
importation of plastic bags used for commercial
and household packaging in 2017, there has
been an administrative requirement on the part
of producers of primary industrial plastic pack-
aging (who are exempted from the plastics ban),
to demonstrate in the course of their obtaining
clearance for production how they will facili-
tate take-back schemes for their plastic. This
requirement has further created impetus for EPR
schemes in Kenya.

Fronted by the Kenya Association of Manufac-
turers, the past two years have seen the launch
of the Kenya Plastic Action Plan, the establish-
ment of the Kenya Extended Producer Respon-
sibility Organization (KEPRO), and the launch of
the Kenya Plastics Pact (KPP). These initiatives
recognise that realisation of a circular economy
requires a united front, and bring together busi-
nesses, governments, researchers, NGOs, civil
society, informal waste sector players and other
stakeholders across the plastics value chain to
transform the linear waste economy to a circular
waste economy.
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Responding to the Pandemic

In response to the COVID-19 pandemic, which
triggered an increase in waste such as used
masks and gloves, the Ministry of Health formu-
lated additional procedures to guide waste man-
agement in the healthcare sector, issuing both
the Safe Management and Disposal of Safety
Product in Prevention of Spread of COVID-19
Guidance and the Interim Infection Prevention
and Control Recommendations for Coronavirus
Disease 2019 (COVID-19) in Health Care Set-
tings.

The National Environment and Management
Authority also developed the National Guidelines
for the Management of COVID-19 Waste. These
guidelines relate to segregation of biomedical
waste, securing, packaging, storage and dis-
posal of all generated medical waste such as
surgical gloves, face masks and sanitiser bot-
tles, which pose both environmental and health
risks.

At the height of the pandemic, Kenya also wit-
nessed a raft of incentives and interventions to
cushion the public from the pandemic’s adverse
economic impacts. For instance, the President
launched the 8-Point Economic Stimulus Pro-
gramme which, inter alia, focused on mitigating
the impacts of climate change and deforesta-
tion, with government setting aside: KES850 mil-
lion to rehabilitate wells, water plans and under-
ground tanks in arid and semi-arid areas; KES1
billion for flood control; and KES540 million for
the Greening Kenya Campaign.
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However, in tandem with this was a move to
withdraw green incentives that had earlier been
issued — for example, the Tax Laws (Amendment)
Act No 2 of 2020, which withdrew the reduced
corporate income tax rates of 15% for the first
five years for companies operating plastics recy-
cling plants. The effect of this is that such com-
panies are now subject to the usual corporate
tax rate of 30%.

Revising the Environmental Framework Law
Currently, the main law governing the environ-
ment in Kenya is the Environmental Manage-
ment and Coordination Act, 1999 (EMCA). Whilst
EMCA has been instrumental in providing an
enabling legal and institutional environment for
the management of the environment, it has been
unable to ensure that the country fully address-
es present-day environmental challenges in the
devolved system of government which is a fea-
ture of governance in Kenya. This has prompted
the Draft Environmental Management and Coor-
dination Bill, 2021.

The Bill seeks to establish a legal and institu-
tional framework that is appropriate for the
management of the environment by improving
the national capacity for environmental manage-
ment. Among new institutions proposed in the
Bill is the National Environment Research Insti-
tute, whose main function will be undertaking
and co-ordinating environmental research.

Law-makers are currently seeking stakeholder
comments on the Bill, and it is likely that there
will be further amendments to it aimed at recali-
brating and harmonising environmental govern-
ance in Kenya, based on stakeholder views and
concerns.
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