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KENYA
Official 
language(s): Swahili, English

Population
(approx.): 47.56m

Unemployment rate 
(2018): 11.75%

Name of court for 
labour matters:

Employment and Labour 
Relations Court

Are pre-employment 
checks permissible? Yes

Dismissal for 
misconduct: is there 
a requirement for 
procedural and 
substantive fairness?

Yes

Immigration: must 
foreign employees 
obtain a work visa?

Yes
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EMPLOYERS MAY NOT 
EMPLOY CHILDREN UNDER 

THE AGE OF 13.

HIRING DECISIONS

May employers conduct pre-hire checks?
Pre-employment checks to ensure 
suitability for an applied position are 
allowed. These include criminal and 
educational checks. Employers should 
however be careful not to infringe on 
the employee’s right to privacy, which is 
protected under the Constitution and the 
Data Protection Act.

Hiring options

What hiring options are available to 
employers?
Various hiring options are available to 
employers. These include:

∞ open ended or permanent employment;
∞ fixed term employment;
∞ a probationary contract;
∞ piece work contract; 
∞ foreign contract of service; and
∞ casual employment.

Immigration

Are there immigration requirements?
Yes.

Do foreign employees require permits to 
work and which visas may be obtained to 
allow foreigners to work?
A foreign employee who wishes to take 
up employment in Kenya, whether for 
voluntary activities or for gain, is required 
to have a special pass, work or residence 
permit issued under the Kenya Citizenship 
and Immigration Act, 2011. A special pass 
is a temporary work authorisation issued 
by the department of immigration services. 
It is issued for periods of one, two or three 
months up to a maximum of six months in 
every 12-month period. Work or resident 
permit is a long-term work authorisation 
issued for a period of one or two years up 
to a maximum of five years. The five-year 
limit may be extended on application to 
the director of immigration services. These 
applications are in most cases applied for 
by an employer on behalf of an employee 
unless the employee is self-employed. 
Special passes or a work permits are 
issued to an employee when an employer 
can prove that the position cannot be 
adequately filled by a Kenyan citizen. 

In the case of a prospective foreign 
investor intending to start a local entity, 
they are required to show proof of having 
incorporated the local entity, obtained the 
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necessary licenses as may be necessary for 
the business or profession and sufficient 
capital derived outside Kenya to be used 
in Kenya. When a foreign employee is 
to be employed by a non-governmental 
organisation operating in Kenya, they 
will need to obtain consent from the 
Non-Governmental Organisations 
Coordination Board to support their work 
permit application. Work permits are issued 
to members of a missionary society upon 
proof of registration of the society and 
approval by the Government that their 
presence will be beneficial to the country.

Are there any limitations placed on 
employers’ discretion to determine new 
hires?
Employers are prohibited from 
discriminating when hiring new employees. 
Equal opportunity is required to be 
promoted. When hiring new employees, 
the employer should consider affirmative 
action, the inherent requirements of the 
job, any restrictions imposed to certain 
categories of employment where it is 
necessary in the interest of state security, 
and employment of citizens according to 
the national employment policy. Employers 
may not employ children under the 
age of 13. 

CONDITIONS OF EMPLOYMENT

Are there any formality requirements 
attached to employment contracts, 
e.g written format and/or signed? 
There is no formality requirement for 
employment contracts. Employment 
contracts may be oral or written. However, 
employees hired for more than three 
months are required to have written 
contracts and the Employment Act 
prescribes what terms should mandatorily 
be included in the employment contract.

Can a probation period be used, and if so, 
is there a maximum prescribed period of 
probation?
Employment contracts can include a 
probation period. The probationary period 
shall not be more than six months but may, 
by agreement, be extended for another 
period of up to a further six months. 
Therefore, the total possible probationary 
period is 12 months.

Minimum employment rights?

Are any employees excluded from 
minimum employment rights?
Employees employed in the armed forces 
or the reserve as defined in the Armed 
Forces Act, the Kenya Police, the Kenya 
Prisons Service or the Administration Police 
Force; the Kenya Coast Guard Service, the 
National Youth Service; and an employer 
and the employer’s dependents where the 
dependents are the only employees in a 
family undertaking.

Is there a minimum wage requirement?
Kenya has wages orders (enacted pursuant 
to the provisions of the Labour Institutions 
Act) that set out the basic minimum 
wages payable in Kenya. The wages 

EMPLOYEES HIRED FOR 

MORE THAN THREE 
MONTHS ARE 
REQUIRED TO HAVE 
WRITTEN CONTRACTS. 
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For management level employees, the 
working hours are not restricted unless 
specifically limited in the contract of 
employment. 

The Employment Act provides that an 
employee is entitled to at least one rest day 
in a period of seven days. 

What are the minimum requirements 
relating to overtime?
An employee is entitled to be paid at the 
rate of 1.5 times their hourly rate for each 
hour worked in excess of their agreed 
number of hours per work and two times 
their normal hourly rate for time worked on 
the employee’s normal rest day or a public 
holiday or otherwise as agreed in their 
contract of employment.

What are the minimum requirements 
relating to annual leave?
An employee is entitled to at least 21 
working days of full paid leave after having 
worked for the employer for a period of 
12 consecutive months. This period of 
leave may be divided with consent of the 
employee into different parts taken at 
different levels of at least two uninterrupted 
working weeks unless it is otherwise agreed 
as between the employer and employee or 
in a collective agreement.

However, if the employee works for less 
than 12 months and their employment is 
terminated, the employee will be allowed 
no less than one and three-quarter days of 
consecutive leave with full pay, in respect 
of each completed month of service in 
that period. 

What are the minimum requirements 
relating to sick leave?
Sick leave is governed by the Regulation of 
Wages (General) Order, which provides that 
after two months’ continuous service with 
an employer, an employee is entitled to a 
maximum of 30 days’ sick leave with full pay 
and thereafter to a maximum of 15 days’ 
sick leave with half pay in each period of 12 
months’ consecutive service. The employee 
is required to produce a medical certificate. 

What are the minimum requirements 
relating to parental leave, and does it 
apply to both parents or only mothers?
Female employees are entitled to maternity 
leave of three months with full pay. 
Maternity leave can also be extended 
with the consent of the employer. Male 
employees are entitled to two weeks 
paternity leave with full pay. Both male 
and female employees are also entitled to 
pre-adoption leave of one month with full 
pay where they adopt a child.

What are the minimum requirements 
relating to family responsibility leave 
(if any)?
There are no specific days allocated for 
family responsibility leave.

Are employees automatically entitled to 
bonus payments? 
No. This is at the discretion of the employer 
or may be included as one of the terms and 
conditions of employment.

Changing terms and conditions of 
employment

Are employees automatically entitled to 
periodic increases, alternatively how do 
the parties normally achieve consensus 
on increases?
No. Increases are normally negotiated 
and agreed to between the employer and 
employee. An employee may however be 
entitled to an increase where such increase 
is set out in their employment contract and 
the employee has achieved the milestones/
conditions set to be entitled to the increase. 
The Labour Institutions Act provides that 
minimum wages may however be revised 
by the minister of Labour pursuant to a 
recommendation by a wages council. 

Can employment terms be changed 
without achieving agreement with the 
employees?
No, the employer and employee 
must engage in consultation when 
discussing changes to terms of the 
employment contract. 

FEMALE EMPLOYEES 
ARE ENTITLED TO 

MATERNITY 
LEAVE OF THREE 
MONTHS WITH FULL PAY.

orders are sector specific but there is a 
general wages order that provides the 
general minimum wage of Kenya Shillings 
thirteen thousand five hundred and 
seventy two (KES 13,572). An employer 
who fails to pay to an employee to whom 
a wages regulation order applies at least 
the statutory minimum remuneration or 
provide an employee with the conditions 
of employment prescribed in the order, 
commits an offence.

What is the standard/maximum working 
hours? Are there prescribed minimum 
resting periods during the normal working 
day/week? 
Working hours are prescribed under various 
Regulation of Wages Orders, enacted 
as subsidiary legislations to the Labour 
Institutions Act. Generally, a working week 
for a person working during daytime hours 
should consist of not more than 52 hours 
of work spread over six days of the week. 
The normal working week of a person 
employed for night work should consist 
of not more than 60 hours of work per 
week. An employer and employee may opt 
out of these restrictions. This waiver must 
be inserted in the employment contract. 
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Are employees commonly 
represented in their interactions with 
employers relating to changes to 
employment terms?
Yes. This is especially the case for 
unionised employees, where the 
employee’s representatives/union 
must be consulted before an employer 
makes any changes to the terms and 
conditions of employment or the 
collective bargaining agreement.

SOCIAL BENEFITS, TAX AND 
PENSIONS

Workplace injuries

In the event of workplace injury/
disease, will employees be entitled to 
some form of compensation? 
Yes, employees will be entitled to 
compensation in terms of the Work 
Injury Benefit Act. An employer is 
required to take out an insurance 
policy with an insurer approved by 
the Minister. 

Return to work

Are employers obliged to reintegrate 
workers into the workplace after having 
recovered from workplace injuries?
Where the employee has not exhausted 
their sick leave, it is expected that they 
should be reintegrated into the workplace. 
Employers can however terminate an 
employment contract where the employee 
is unable to perform his/her duties as a 
result of the injuries.

Medical aid benefits

Are employers obliged to provide 
employees with membership to 
medical aids or other assistance with 
medical costs outside of the context of 
workplace-related injury or disease?
The National Hospital Insurance Fund 
(NHIF) is a public scheme that assists with 
affordable health services. The employer 
is not required to contribute. However, in 
terms of the Employment Act, an employer 
is required to ensure sufficient provision of 
proper medicine for their employees during 
illness and if possible, medical attendance 
during serious illness, while at work.

Taxation

What are the employer’s obligations in 
respect of employee income tax, and 
what are the maximum personal tax rates 
that are applicable?
Employers act as agents of the Kenya 
Revenue Authority and are required to 
deduct from the employees monthly 
pay and remit employment income tax. 
Employees who earn less than Kenya 
Shillings twenty four thousand (KES 24,000) 
per month are not obliged to pay tax. The 
amount of tax payable ranges from 10% 
to 30%. Kenya taxes individual income 
based on certain set tax bands. Income 
tax is levied at the rate of 10% for the first 
Kenya Shillings twenty four thousand (KES 
24,000) per month, 25% on the next Kenya 
Shillings eight thousand three hundred and 
thirty three (KES 8,333) per month and 30% 
on all income amounts in excess of Kenya 
Shillings thirty two thousand three hundred 
and thirty three (KES 32,333) per month.

Other social benefits

What other employee social benefits 
must the employer either contribute to or 
deduct from employee contributions? 
Employers may deduct provident fund 
contributions or superannuation scheme, 
or any other scheme approved by the 
Commission of Labour to which the 
employee agreed to contribute from the 
employee’s wages. Employers and their 
employees must make equal monthly 
social security contributions to the National 
Social Security Fund as prescribed by 
law. Employers are required to ensure the 
sufficient provision of proper medicine 
to their employees during illness and 

if possible, medical attendance during 
serious illness. Because of this requirement, 
most employers require their employees 
to be registered with the National Health 
Insurance Fund and employers deduct 
and remit monthly contributions from the 
employee’s salary to the National Hospital 
Insurance Fund.

DATA PRIVACY

What data privacy obligations (if any) 
rest on employers in respect of their 
employees?
The privacy of employees is protected 
by the provisions of Article 31(c) of the 
Constitution that protect a person’s right 
to privacy of information relating to 
their family or private affairs from being 
unnecessarily required or revealed and 
under the provisions of the Data Protection 
Act of 2019. 
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BUSINESS TRANSFERS

Are employees automatically transferred 
to a new employer in the event of transfer 
of a business as a going concern?
Kenya does not have a specific law 
that regulates transfer of contracts of 
employment and consequently, a business 
transfer does not result in the transfer of 
the employees. Employees remain under 
the employment of the employing entity 
unless their employment contracts are 
terminated on the grounds of redundancy 
and in accordance with the redundancy 
procedure prescribed in the Employment 
Act or the employment is terminated by 
mutual agreement between the employer 
and employee. 

Is consultation or information disclosure 
required prior to transfer, and if so who 
must be consulted/receive information, 
and what disclosures must be made?
Employees or their representatives in 
the case of employees who belong to a 
union must be informed, and consulted 
about a transfer of business. Consultation 
must happen before the transaction is 
concluded (in most cases this will be one 
of the condition precedents to a business 
transfer). Employer may disclose, to the 
extent necessary, the reasons for the 
termination of the employees contracts and 
if deemed necessary the reasons for the 
business transfer.

Where a transfer of business results in 
redundancy, the labour office must be 
informed. A letter with the reason for the 

redundancy and a list of the employees 
declared redundant, their termination date 
and pay must be sent to the labour office 
30 days before the termination date.

Joint and several liability for employers? 
Not addressed in the legislation.

Is it possible to change terms and 
conditions of employment in the context 
of a business transfer? 
As stated in the above responses, where 
there is a business transfer, the employment 
contract is terminated. A new contract is 
then agreed to between the employer and 
employee in the new entity. The terms 
and conditions of the new contract may 
be similar or different from those of the 
terminated contract.

What are the consequences in the event 
of non-compliance?
Employees may bring an action against 
their employer for unfair termination.

TERMINATION OF 
EMPLOYMENT

What are the statutory obligations and 
procedures for terminating a contract of 
employment?
Employers can only terminate an 
employee’s contract with valid cause 
such as misconduct, poor performance, 
incapacity of the employee or compatibility 
of the employee or operational 
requirements that necessitate a 
redundancy. The procedure for termination 
set out in the Employment Act 2007 must 

be followed. Probationary contracts 
may however be terminated without 
cause. The courts have held that 
requiring an employee to give fair 
and just reasons for the termination 
of a probationary contract renders 
probation meaningless because it is a 
period for the employer and employee 
to relate with each other before making 
any confirmation. It has to be explained 
however that precedent in judicial 
decisions in Kenya are not always 
observed. Fixed-term employment 
contracts may be terminated by 
effluxion of time and an employer has 
no obligation to justify termination 
other than the lapse of the fixed period 
while contracts to perform specific 
work are terminated once the specific 
work is completed. However, this may 
be voided by the employer renewing 
a fixed term contract and creating a 
legitimate expectation of employment, 
rendering the fixed term employee, as 
good as a permanent employee.

The procedure for terminating an 
employment contract is set out in 
the Employment Act and requires a 
disciplinary meeting to be held with 
the employee where the employee 
is given the opportunity to explain 
their position, with a decision being 
taken thereafter by the employer. Any 
decision to terminate must be made in 
writing. On termination, the employee 
must be paid all dues and given a 
certificate of service.

AN EMPLOYEE’S 
EMPLOYMENT MAY 

BE LAWFULLY 
TERMINATED AS 
PER THE PROVISIONS 
IN THE CONTRACT OF 
EMPLOYMENT AND THE 
EMPLOYMENT ACT.
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Termination by Notice 
The notice period required before 
terminating an employment contract is set 
out in section 35(1) of the Employment Act 
which provides that: 

i. where the contract is to pay wages daily, 
it may be terminated by either party at 
the close of any day without notice; 

ii. where the contract is to pay wages 
periodically, it may be terminated at 
intervals of less than one month, by 
either party at the end of the period 
next following the giving of notice in 
writing; or 

iii. where the contract is to pay wages 
or salary periodically at intervals of or 
exceeding one month, by either party 
at the end of the period of 28 days next 
following the giving of notice in writing. 

The notice period may be dispensed if 
the party terminating the contract pays 
the other party an amount equal to the 
remuneration which would have been 
earned by that other party or paid by him, 
as the case may be in respect of the period 
of notice required to be given. 

The consequence of termination by notice 
is that such an employee shall be entitled to 
service pay for every year worked, the terms 
of which shall be fixed by the Employment 
Act (s35(5)) unless the employee is a 
member of: 

i. a registered pension or provident fund 
scheme under the Retirement Benefits 
Act; or 

ii. a gratuity or service pay scheme 
established under a collective 
agreement; or 

iii. any other scheme established and 
operated by an employer whose terms 
are more favourable than those of the 
service pay scheme, and the National 
Social Security Fund.

Other Modes of Lawful Termination 
An employee may be summarily dismissed. 
Summary dismissal takes place when an 
employer terminates the employment of an 
employee without notice or with less notice 
than that to which the employee is entitled 
by any statutory provision or contractual 
term. An employer may dismiss an employee 
summarily when the employee has by his 
conduct indicated that he has fundamentally 
breached his obligations arising under the 
contract of service. Employees who are 
summarily dismissed are still entitled to be 
granted a hearing by the employer and the 
employer should consider any representations 
which the employee may have.

Termination of misconduct

Do fair process requirements exist?
Yes. Where an employee is terminated for 
misconduct, the following process must 
be followed:

i. Investigations into the misconduct are 
carried out.

ii. The employee is issued a written notice 
to show cause.

iii. A disciplinary hearing is conducted 
and following this, the disciplinary 
committee informs the employee of the 
decision, which can be: 

∞ a final warning: or 
∞ termination of employment, where 

the employer gives notice to the 
employee or pays in lieu of notice, 
and terminal dues are paid either at 
the end of the notice period or with 
the payment in lieu of notice; or

∞ summary dismissal, where 
employment is terminated 
immediately and terminal dues paid.

The grounds for summary dismissal include 
gross misconduct such as: 

∞ without leave or other lawful cause, 
an employee absents themselves 
from work;

∞ during working hours, by becoming or 
being intoxicated, an employee renders 
themselves unwilling or incapable 
to perform their work properly; an 
employee wilfully neglects to perform 
any work which was their duty to 
perform, or if they carelessly and 
improperly perform any work which 
from its nature was their duty, under 
their contract, to have performed 
carefully and properly; 

WHAT NOTICE PERIODS 
ARE APPLICABLE? 

AT LEAST A 30-DAY 
PERIOD PRIOR TO 
DISMISSAL.

∞ an employee uses abusive or insulting 
language, or behaves in a manner 
insulting, to their employer or to a 
person placed in authority over them by 
their employer; 

∞ an employee knowingly fails, or refuses, 
to obey a lawful and proper command 
which was within the scope of their duty 
to obey, issued by their employer or a 
person placed in authority over them by 
their employer; 

∞ in the lawful exercise of any power of 
arrest given by or under any written law, 
an employee is arrested for a cognisable 
offence punishable by imprisonment 
and is not within 14 days either released 
on bail or on bond or otherwise lawfully 
set at liberty; or 

∞ an employee commits, or on reasonable 
and sufficient grounds is suspected 
of having committed, a criminal 
offence against or to the substantial 
detriment of their employer or their 
employer’s property.

The employer must provide the employee 
with a reason for considering termination 
of the employment relationship. Certain 
reasons do not constitute fair reasons 
for dismissal such disability, social or 
ethnic origin, mental status, pregnancy 
or HIV/AIDS. 
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What notice periods are applicable? 
Where the contract of employment is to 
pay wages daily, a contract is terminable 
by either party at the close of any day 
without notice. 

Where the contract of employment is one 
where wages are periodically at intervals 
of less than one month, a contract is 
terminable by either party at the end of the 
period next following the giving of notice 
in writing.

Where an employee’s wages are paid 
periodically at intervals exceeding one 
month, the contract of employment is 
terminable by either party at the end of the 
period of 28-days next following the giving 
of notice in writing.

Either of the employer or employee to 
a contract of service may terminate the 
contract without notice upon payment to 
the other party of the remuneration which 
would have been earned by that other 
party or paid by them as the case may be in 
respect of the period of notice.

If the misconduct occurs during the 
probation period, the employer may 
terminate the contract by giving seven days’ 
notice or by payment of seven days wages 
in lieu of notice.

Employee remedies
Employee remedies depend on the cause 
of termination as set out below.

Summary dismissal:

∞ salary up to the date of termination;
∞ accrued leave up to the date of 

termination; and
∞ The Employment Act (Section 49) 

provides that if a labour officer 

determines that the summary dismissal 
was unfair they may recommend that 
the employer reinstates the employee 
or re-engage the employee in work 
comparable to the position held before 
dismissal. In practice however, this 
is rare since once the employment 
relationship has broken, reinstatement 
may not be a viable option to both 
employer and employee.

Redundancy:

∞ salary and bonuses up to the date of 
termination;

∞ accrued leave up to the date of 
termination;

∞ severance pay; and
∞ gratuity pay (optional).

Misconduct, Incapacity and Poor 
performance: 

∞ salary and bonuses up to the date of 
termination;

∞ accrued leave up to the date of 
termination;

∞ notice pay (if the notice period is 
not given); and

∞ gratuity pay (optional).

Are any termination benefits payable in 
the event of a dismissal for misconduct?
An employee may be entitled to all 
employee remedies if the procedure for 
termination is not followed irrespective of 
whether the employee was terminated as a 
result of misconduct. An employee will also 
be entitled to service pay unless exempted 
as provided for under the Employment Act.

Is third party approval for termination/
termination documents required?
Third party approval is not required 
for termination.

Termination for incapacity

What fair process requirements exist?
Prior to termination for incapacity:

i. The employer is required to invite the 
employee to a hearing by way of a 
letter, which should include the reasons 
for the hearing, the hearing date and 
a notice to the employee that he/she 
has the right to be accompanied by a 
colleague or union representative.

ii. Once the hearing has been conducted, 
the employee must be informed of the 
determination reached and if there are 
valid and fair reasons for termination, 
the employer gives notice to the 
employee or pays him/her in lieu of 
notice. Terminal dues are paid either at 
the end of the notice period or with the 
payment in lieu of notice.

What substantive fairness 
requirements exist?
For termination of employment to pass 
the fairness test, there must be both 
substantive justification and procedural 
fairness. Substantive justification involves 
establishing a valid reason for the 
termination while procedural fairness 
addresses the procedure adopted by the 
employer in effecting the termination. An 
employer shall, before terminating the 
employment of an employee:

i. explain to the employee, in a language 
the employee understands the 
reason for which the employer is 
considering termination;

ii. allow a representative of the employee 
being either a fellow employee, or a 
shop floor representative to be present 
during the explanation;
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iii. ensure that the employee has been 
given a reasonable opportunity to 
make his/her representation and that 
the employee has been heard and the 
representations considered.

The employer is also expected to 
observe the rules of natural justice 
of giving the employee notice of the 
impending hearing and the grounds for 
the disciplinary hearing to enable the 
employee prepare to defend themselves.

Notice periods
Where the contract of employment is to 
pay wages daily, a contract is terminable 
by either party at the close of any day 
without notice. 

Where the contract of employment is one 
where wages are periodically at intervals 
of less than one month, a contract is 
terminable by either party at the end of 
the period next following the giving of 
notice in writing.

Where an employee’s wages are paid 
periodically at intervals exceeding one 
month, the contract of employment is 
terminable by either party at the end of 
the period of 28 days next following the 
giving of notice in writing.

Are any termination benefits payable in 
the event of a dismissal for incapacity?
An employee shall be entitle to the 
following benefits:

∞ salary and bonuses up to the date of 
termination;

∞ accrued leave up to the date of 
termination;

∞ notice pay (if the notice period is 
not given); and

∞ gratuity pay (optional).

What are the dispute resolution 
mechanisms? 
The labour officer, arbitration or the 
Employment and Labour Relations Court 
forums may be used . 

What remedies are available to 
employees?
In the event that the dismissal is deemed 
to be unfair, the following remedies are 
available to employees: 

∞ The employee will receive the wages 
which the employee would have 
earned had the employee been given 
the period of notice to which they 
were entitled or the equivalent of a 
number of months’ wages or salary 
not exceeding 12 months based on 
the gross monthly wage or salary 
of the employee at the time of 
dismissal. 

∞ Where dismissal terminates the 
contract before the completion 
of any service upon which the 
employee’s wages became due, the 
employer may be required to pay 
the proportion of the wage due for 
the period of time for which the 
employee has worked; and any other 
loss consequent upon the dismissal 
and arising between the date of 
dismissal and the date of expiry of the 
period of notice, which the employee 
would have been entitled to by virtue 
of the contract.

∞ Reinstatement or re-employment.
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THERE ARE 

TWO PRIMARY 
LEGISLATIVE 
SCHEMES THAT 
REGULATE INDUSTRIAL 
RELATION.

Where the employee successfully claims 
that they were discriminated against, the 
quantum of damages may significantly 
increase. Courts have held that the correct 
approach in awarding damages is to use 
a composite or global figure of damages 
(about 5,000,000 to 7,500,000). Awards 
for discrimination are not based on the 
employees remuneration as this poses 
the danger that high earning individuals 
may unwittingly be awarded more as 
compensation that those that earn less, 
even though the injury suffered by may be 
equal or greater for the latter.

Is third party approval for termination/
termination documents required?
Where the termination is due to incapacity, 
a medical practitioner must confirm the 
incapacity of the employee.

Termination for operational 
requirements (redundancy)

What fair process requirements exist?
Consultations must be held 
with the employee or employee 
representative/union on the impending 
redundancy. A 30-day notice of termination 
on grounds of redundancy is thereafter 
given to the employee, the labour officer 
and trade union for unionised employees. 
After the lapse of the 30-day statutory 
notice, the contractual notice period starts 
and in the alternative the employer can pay 
the employee in lieu of notice. Terminal 
dues are paid either at the end of the notice 
period or with the payment in lieu of notice. 
The employer is required to consider 
seniority, skill, ability and reliability of the 
employees when considering redundancy.

What notice periods are applicable? 
At least one month’s notice for the 
impending redundancy and then the 
contractual notice period.

Are any termination benefits payable in 
the event of a dismissal for operational 
requirements?
Yes.

What are the dispute resolution 
mechanisms?
Parties may approach a labour officer or 
the Employment and Labour Relations 
Courts for dispute resolution. Arbitration 
may also be used where the parties have 
in their employment contract provided 
for arbitration as the dispute resolution 
mechanism or where the parties mutually 
agree to resolve the dispute by arbitration.

The Employment and Labour 
Relations Court Act
The Employment and Labour Relations 
Court Act is an Act of Parliament which 
establishes the jurisdiction of the 
Employment and Labour Relations Court 
to hear and determine disputes relating to 
employment and labour relations and for 
connected purposes.

Jurisdiction
Section 12 of the Act establishes the 
jurisdiction of the Court and states that 
the Court shall have exclusive original and 
appellate jurisdiction to hear and determine 
all disputes referred to it in accordance 
with art162(2) of the Constitution and the 
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Appeal procedures 
Section 17 of the Employment and Labour 
Relations Court Act states that appeals from 
the Court shall lie to the Court of Appeal 
against any judgment, award, order or 
decree issued by the Court in accordance 
with art164(3) of the Constitution.

The remedies awarded
Section 12(3) of the Act provides the 
general powers of the court. In exercise of 
its jurisdiction, the Court shall have power 
to make any of the following orders:

∞ interim preservation orders including 
injunctions in cases of urgency; 

∞ a prohibitory order; 
∞ an order for specific performance; 
∞ a declaratory order; 
∞ an award of compensation in any 

circumstances contemplated under this 
Act or any written law; 

∞ an award of damages in any 
circumstances contemplated under this 
Act or any written law;

∞ an order for reinstatement of any 
employee within three years of 
dismissal, subject to such conditions 
as the Court thinks fit to impose under 
circumstances contemplated under any 
written law; or

∞ any other appropriate relief as the Court 
may deem fit to grant.

Labour Officers under 
Employment Act
Section 87 of the Employment Act 
provides that any question, difference or 
dispute arises as to the rights, obligations 
or liabilities of an employer or employee 
under an employment contract, the 
aggrieved party may complain to the 
labour officer or lodge a complaint or suit 
at the Employment and Labour Relations 
Court. The labour officers under the Act 
also deal with termination of contract of 
employment, summary dismissal, unfair 
termination and any issues arising between 
employer and employee.

The Labour Officer where in their opinion 
summary dismissal or termination of a 
contract of an employee is unjustified, or 
unfair recommend to the employer to pay 
to the employee:

i. the wages which the employee would 
have earned had the employee been 
given the period of notice to which 
he was entitled under the Act or his 
contract of service; 

ii. where dismissal terminates the contract 
before the completion of any service 
upon which the employee’s wages 
became due, the proportion of the 
wage due for the period of time for 
which the employee has worked; and 
any other loss consequent upon the 
dismissal and arising between the date 
of dismissal and the date of expiry of the 
period of notice referred to in paragraph 
(i) which the employee would have been 
entitled to by virtue of the contract; 

provisions of the Act or any other written 
law which extends jurisdiction to the 
Court relating to employment and labour 
relations including:

∞ disputes relating to or arising out of 
employment between an employer and 
an employee;

∞ disputes between an employer and a 
trade union;

∞ disputes between an employers’ 
organisation and a trade union’s 
organisation; 

∞ disputes between trade unions; 
∞ disputes between employer 

organisations; 
∞ disputes between an employers’ 

organisation and a trade union; 
∞ disputes between a trade union and a 

member thereof;
∞ disputes between an employer’s 

organisation or a federation and a 
member thereof; 

∞ disputes concerning the registration and 
election of trade union officials; and

∞ disputes relating to the registration and 
enforcement of collective agreements.

The Court also has jurisdiction to hear and 
determine appeals arising from decisions of 
the Registrar of Trade Unions and decisions 
of any other local tribunal or commission as 
may be prescribed under any written law.

iii. the equivalent of a number of month’s 
wages or salary not exceeding 12 
months based on the gross monthly 
wage or salary of the employee at the 
time of dismissal;

iv. reinstate the employee and treat the 
employee in all respects as if the 
employee’s employment had not been 
terminated; or 

v. re-engage the employee in work 
comparable to that in which the 
employee was employed prior to their 
dismissal, or other reasonably suitable 
work, at the same wage.

What remedies are available to 
employees?
If the employer fails to follow the correct 
process during a redundancy, the courts 
could hold that the redundancy never 
occurred. 

In the event that the dismissal is deemed 
to be unjustified in the opinion of a labour 
officer, the following remedies are available 
to employees: the employee will receive 
the wages which the employee would have 
earned had the employee been given the 
period of notice to which he was entitled 
or the equivalent of a number of months 
wages or salary not exceeding 12 months 
based on the gross monthly wage or salary 
of the employee at the time of dismissal. 

Further, where dismissal terminates the 
contract before the completion of any 
service upon which the employee’s 
wages became due, the labour officer 
could also recommend the employer pay 
the proportion of the wage due for the 
period of time for which the employee has 
worked; and any other loss consequent 
upon the dismissal and arising between 
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the date of dismissal and the date of 
expiry of the period of notice, which the 
employee would have been entitled to 
by virtue of the contract.

In the event that the dismissal is deemed 
to be unfair in the opinion of a labour 
officer, the Labour officer may order 
either reinstatement or re-employment. 
Where the employee successfully 
claims that they were discriminated 
against, the quantum of damages may 
significantly increase. Courts have 
held that the correct approach in 
awarding damages is to use a composite 
or global figure of damages (about 
5,000,000 to 7,500,000). Awards for 
discrimination are not based on the 
employees remuneration as this poses 
the danger that high earning individuals 
may unwittingly be awarded more as 
compensation that those that earn less, 
even though the injury suffered by may 
be equal or greater for the latter.

Third party approval for termination/
termination documents?
At least one month before the intended 
redundancy, the union or the employees 
will need to be consulted.

Notice requirements
As above. The notice periods in s35 
of the Employment Act apply to 
termination by redundancy as well. 
Therefore, where the contract of 
employment is to pay wages daily, a 
contract is terminable by either party 
at the close of any day without notice. 
Where the contract of employment 

is one where wages are periodically 
at intervals of less than one month, a 
contract is terminable by either party 
at the end of the period next following 
the giving of notice in writing. Where an 
employee’s wages are paid periodically 
at one-month intervals or intervals 
exceeding one month, the contract of 
employment is terminable by either 
party at the end of the period of 28 
days next following the giving of notice 
in writing.

Termination benefits
Employees who have had their 
employment terminated due to 
redundancy shall receive their salary and 
bonuses up to the date of termination, 
accrued leave up to the date of 
termination, severance pay and gratuity 
pay (optional).

Are any termination benefits payable in 
the event of dismissal or misconduct?
The employee would be entitled to 
all accrued benefits. If the employee 
terminates without notice, the employee 
would have to pay the employer the 
wages which would have been earned 
by the employee.

Are any termination benefits payable in 
the event of retirement?
As above. However, an employee would 
be entitled to benefits in terms of their 
Pension Fund.

RETIREMENT

What is the normal retirement age? 
There is no mandatory retirement age in the 
private sector. This may be provided for in 
the employment contract or the employer’s 
human resources manual or employment 
policies. In the public sector, an individual 
must retire at 60 years. However, there 
are instances where exceptions may be 
granted, particularly to management level 
or highly specialised employees.

POST-TERMINATION 
RESTRAINTS

Enforceability of non-compete 
provisions

Can contractual non-compete provisions 
be enforced? 
Restraint of trade agreements are valid 
in Kenya by virtue of the Contracts 
in Restraint of Trade Act, Chapter 24 
of the Laws of Kenya. Contracts with 
restrictive clauses, including non-compete 
provisions are allowed provided they are 
not extremely broad so as to be regarded 
as unenforceable by courts. Courts have 
power to determine the enforceability of 
these clauses, which is done on a case-
by-case basis. The factors considered 
in determining the enforceability of the 
restrictive clauses (not to compete, solicit 
or deal customers) include the nature of 
the specific profession, trade, business 
or occupation concerned, the period 
of time and the area within which the 
restrictive clause is expressed to apply, the 

circumstances of each specific case, the 
interests of the parties and the general 
public interest. The courts will not enforce 
a restraint that goes beyond affording 
adequate protection to the legitimate 
interest of an employer.

Confidentiality and trade secrets

What protections are offered to 
employers in respect of their confidential 
information/trade secrets?
The Data Protection Act protects 
information relating to individuals from 
unnecessary disclosure or transfer and 
this extends to employers’ confidential 
information/trade secrets where such 
information can be classified as personal 
data.

The Official Secrets Act prohibits 
government officials from disclosing 
information that they get in the course of 
their work. In terms of English common 
law, which is applicable in Kenya by virtue 
of arts2(5) and 2(6) of the Constitution, an 
employee owes the employer a duty of 
good faith which encompasses the duty to 
uphold the confidentiality of the employer’s 
confidential information. This duty arises 
out of the employment relationship and 
continues after the termination thereof. 

Section 132 of the Evidence Act protects 
the government’s confidential information 
(where government is the employer). 
Public officials are protected from being 
compelled to adduce evidence on matters 
of official communication if public interest 
would suffer in the disclosure.
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