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INTRODUCTION

Welcome to Cliffe Dekker
Hofmeyr’s (CDH) Comparative
Legal Guide to Fintech in Africa.
The aim of this guide is to
provide its readers with a general
overview of the laws, regulations
and industry practices applicable
to fintech across a variety of
jurisdictions in Africa.

WHAT IS FINTECH?

FINTECH IN SUB-SAHARAN AFRICA

WHAT CAN CDH OFFER?

Financial technology, more commonly
known as “fintech”, typically describes
the use of technology to provide financial
services to businesses or consumers.
By combining the latest technological
developments with financial services or
applications, the growth in fintech has
helped businesses provide better financial
services to businesses and individuals alike.

Experts in South Africa, Kenya,
Mauritius, Nigeria, Tanzania
and Zambia have contributed to
this guide and provides useful
information about the current
issues affecting fintech in their
jurisdiction and addresses
topics such as who are the
prominent players, what are the
“pain points”, how are fintech
businesses typically funded, how
intellectual property rights are
commercialised and protected
and how fintech is regulated.

Fintech represents not only a powerful
force of disruption from startups and
technology companies to the financial
industry, but also digital transformation
within traditional financial services
firms. These include the application of
technology such as artificial intelligence,
cloud computing and blockchain to offer
superior services in sectors such as retail
banking, asset management, insurance
and compliance.

Fintech is a major force shaping the
structure of the financial services industry
in Africa. Sub-Saharan Africa is a region of
opportunity for fintech investments due
to its unique economic and demographic
environment. The region is characterised
by less-developed financial infrastructure,
and an unbanked population of about 60%.
By increasing access to financial services
to this population, fintech has the potential
to profoundly change the financial services
landscape and play a pivotal role in
improving financial inclusion.

Fintech businesses primarily require legal
assistance with:
∞ financial regulatory aspects;
∞ corporate law and governance;
∞ tax and exchange control;
∞ the legal aspects of commercialising
technology and intellectual property;
∞ customer-facing contracts and
technology procurement contracts;
∞ data protection;
∞ employment law; and
∞ financing (borrowing).

The continent has already proven its
readiness for fintech businesses as it
has one of the highest mobile phone
penetration levels in the world and
is currently experiencing a boom in
mobile financial services and payment
technologies. Currently, the fintech
revolution in Africa is primarily fuelled by
the continent’s three main hubs of South
Africa, Kenya and Nigeria. These areas
boast relatively more advanced fintech
ecosystems compared to the rest of
the continent.

For two years running (2019 and 2020),
CDH has been ranked Band 1 in the
Chambers Fintech Guide with 3 practioners
achieving individual rankings, Christoff
Pienaar (Band 1), Preeta Bhagattjee (Band 2)
and Bridget King (Band 2).
In addition to having practitioners
well-versed in the fintech industry, CDH
is one of the largest business law firms in
South Africa, with more than 350 lawyers
and a track record spanning over 166 years.

CHRISTOFF PIENAAR
Head of Technology, Media &
Telecommunications
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CDH is proud to have
collaborated with Kieti
Advocates LLP (Kenya), G&P
Legal (Mauritius), Spa Ajibade
& Co. (Nigeria), EALC East
African Law Chambers Partner
(Tanzania) and Corpus (Zambia)
whose input was invaluable to
the production of this guide.
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Briefly describe the Fintech ecosystem
in your jurisdiction

Christoff Pienaar

Preeta Bhagattjee

Cliffe Dekker Hofmeyr
National Practice Head
Director
Technology, Media &
Telecommunications
T +27 (0)21 481 6350
E christoff.pienaar@cdhlegal.com

Cliffe Dekker Hofmeyr
Director
Technology, Media &
Telecommunications
T +27 (0)11 562 1038
E preeta.bhagattjee@cdhlegal.com

The fintech ecosystem is growing
exponentially with digital and technological
innovation disrupting the way and speed
at which financial services are offered
and more so the options available to
consumers. Our experience is that major
South African banks are either starting
up their own digital and/or innovation
focused teams and strategies and/or that
the South African banks are either acquiring
or sourcing services and/or partnering
with and collaborating with new players,
i.e. national and global fintech providers
to drive change, efficiencies and costs and
consumer offerings through innovation,
digitisation and technology.
South Africa as we understand currently
has an 82% consumer Fintech adoption
rate which the market predicts will
continue to increase. When compared to
other countries on the African continent,
South Africa has a greater fintech focused
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investment in the financial services sector
and has as a result, evolved the financial
services industry to be within one of, if not
its most dynamic, expansive and disruptive
evolutionary phases yet.

Which are the more prominent
players within your fintech landscape?
The primary role players in fintech could
be divided into three broad categories,
being (i) the developer, (ii) the users and (iii)
the investors. The classic fintech business
is a post-revenue business founded by
a single or small number of individuals
and with a single first material funding
round investor (typically a venture capital
funder). During this early phase, these
businesses usually make their technology
available to a financial services provider

or telecommunications service provider
(and/or retail on a more limited scale), which
has existing technology infrastructure and
access to a large client base.
In South Africa the prominent role players
include inter alia traditional banks,
financial companies, asset managers,
telecommunications operators, retailers
and regulators, including the South African
Reserve Bank (SARB), National Treasury,
Financial Intelligence Centre (FIC) and
Financial Sector Conduct Authority (FSCA),
which include inter alia: Absa; Capitec;
FirstRand Group; Investec; Liberty Group;
Nedbank; Standard Bank; Technology
Innovation Agency. Recent 2018/2019
developments have also resulted in the
forming of new digital banks, including
TymeBank, Bank Zero and Discovery Bank.

In your view, what are consumers’
“pain points” or inefficiencies that
have been effectively tackled by these
players, eliminating the traditional
financial services process?
Increased consumer convenience and
options by automating and digitising
money transfers and payment transactions
including foreign exchange, digital
banking branches, mobile payments,
cryptocurrency e-wallets, online financial
tools for stock broking, borrowing
and insurance (including comparative
tools), investing, retirement and savings,
including optimisation and access to
crowdfunding initiatives.

What funding sources and
mechanisms are generally used in the
growth of fintech operations in your
jurisdiction?
Seed funding as well as local and
international funding, in respect of inter alia
traditional loans, peer-to-peer lending,
venture capital, equity funding, grant
funding including incubator programmes
(corporates or government) and digital
crowd funding investment platforms.

From a regulatory perspective, what
are the key challenges that fintech
players may experience?
The Banks Act 94 of 1990 (Banks Act)
provides for what the business of a
bank should be. This includes among
other things, the acceptance of deposits
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(from natural and juristic persons) and
a requirement to be able to repay such
deposits on demand (or otherwise) being
with or without interest and further that
such bank must be registered in terms of
the regulations and limitations of the Banks
Act. Further to banking, lending in the
broader sense is regulated by the National
Credit Act 34 of 2005 with the provision of
financial advice being regulated in terms
of the Financial Advisory and Intermediary
Services Act 37 of 2002; processing of antimoney laundering in terms of the Financial
Intelligence Centre Act 38 of 2001 (FICA) as
well as the Prevention of Organised Crime
Act 121 of 1998 (POCA). In conjunction
with all of these is the Consumer Protection
Act 68 of 2008 (CPA) for protection of
consumers in terms of their consumption of
products and services (collectively “laws”).
In contrast, virtual currency exchanges,
lending and giving financial advice in
respect of cryptocurrencies do not
currently have a regulatory framework
in place in South Africa in terms of the
aforementioned laws. A consultation
paper (dated 16 January 2019) by the SARB
has however been made available that
deals with exchanges and persons who
receive and store crypto assets. This paper
provides that such persons will have to
register with the Prudential Authority of the
FSCA. Having said this, although not yet
law, the SARB has recommended that the
Cryptocurrency providers comply with at
minimum FICA.

Furthermore, fintech providers with crowd
funding are also not regulated in South
Africa and as a result are open to the risk
of money laundering and fraud occurring.
Regulation will be required for this in the
near future to manage this risk accordingly.
Notably, fintech providers currently do not
fall under the definition of “accountable
institutions” in terms of FICA or POCA and
as a result are exempt from these laws.
In respect of establishing a foreign
company in South Africa, any foreign
fintech providers offering products/services
in South Africa are required to register
as an “external company” in terms of
the Companies Act 71 of 2008 and in
addition will have to comply with the SARB
exchange control processes for remittance
and cross border transfers.
In doing all of the above, to the extent that
fintech providers offer products and/or
services in South Africa, fintech providers will
additionally have to comply with the CPA.

Are there any ways in which government
and regulators are paving the way for, or
facilitating, fintech innovation?
Most of the South African fintech providers
today fall into the category of payments
and money transfer services. Considering
this it is noteworthy that on the 12th March
2018, the SARB published the National
Payment System Framework and Strategic
Vision 2025 (Vision 2025) which sets out
the goals and strategies for the national
payments industry, which including
fintech providers. In respect of this is a
high focus on establishing a well-founded
legal and regulatory framework to guide
new innovations.
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THE PAYMENTS COUNCIL
AND THE SARB AIM TO
REGULARLY REVIEW
THE PROGRESS ON THE
IMPLEMENTATION OF
STRATEGIES.

The successful implementation of Vision
2025 depends on the commitment
and co-operation of stakeholders in
the national payment industry. The
Vision 2025 publication maps out an
overarching vision for the industry and
also sets out the following nine goals
being – a clear and transparent regulatory
and governance framework, transparency
and public accountability, financial stability
and security, promoting competition
and innovation, cost-effectiveness,
interoperability, flexibility and adaptability,
regional integration; and financial inclusion.
The SARB shall convene the Payments
Council to work closely with the recognised
industry forums and any other payment
stakeholder or regulatory authority to plan
the implementation of the payment system
strategies and develop metrics to monitor
progress. The Payments Council and the
SARB aim to regularly review the progress
on the implementation of strategies.

Does lack of regulation play a role in
your jurisdiction?
Yes, lack of regulation does play a
role in South Africa. For instance, the
Protection of Personal Information
Act 4 of 2013 (POPI) which applies to
both natural and juristic persons, and is
a codification of the current common
law position in South Africa, was enacted
on 26 November 2013, but only certain
provisions are in effect. These provisions
relate to the definitions, establishment of
the office of the Information Regulator (as
well as its powers, duties and functions)
and the making of regulations, which
came into force on 11 April 2014. The
Regulations in this respect were published
in December 2018, with the remaining
provisions expected to take effect in 2020.
The purpose of POPI is to regulate the use
and processing of personal information
that is generally used by businesses, such
that it balances the ability for businesses

to use personal information for legitimate
business purposes and the rights of data
subjects to privacy. Once in place, penalties
for non-compliances include inter alia,
fines of up to R10 million or up to 10 years
imprisonment. In addition, the Cybercrimes
Draft Bill 2018 (bill passed by National
Assembly on 27 November 2018) deals
with offences relating to cybercrimes,
the jurisdiction of the courts, powers of
investigation, search, seizure and access,
evidence gathering, the establishment of
a designated point of contact, reporting
obligations and penalties. Among other
things, it provides for penalty provisions
e.g. a maximum penalty of up to 15
years imprisonment or to both a fine and
imprisonment, and the obligations placed
on electronic communications service
providers and financial institutions to,
upon becoming aware that its computer
system was involved in the commission
of an offence, within 72 hours report the
offence in the prescribed form to the SAPS

and preserve any evidence related to the
offence. It is important to note that once
the Cybercrimes Bill is in effect, it will repeal
the relevant provisions in the Electronic
Communications and Transactions
Act 25 of 2002 (ECT Act) relating to
cybercrime offences.
There is also the National Payment System
Act 78 of 1998 which is outdated and
requires updating, especially insofar as
systems operators and third-party payment
processors are concerned.

Please describe how electronic
commerce and electronic
communications and transactions are
regulated in your jurisdiction.
Electronic commerce and electronic
communications and transactions are
regulated in terms of the common law
and the following main legislations
including inter alia, the ECT Act and the
CPA along with the National Consumer
Protection Tribunal.
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What conditions precedent
(CPs) (including exchange
control, antitrust etc.) and
business/market material
adverse changes (MACs) are
being incorporated into fintech
transaction documents?
SARB Exchange Controls and
the Competition Act 89 of 1998
which includes provision for
the Competition Commission,
Competition Tribunal and the
Competition Appeal Court.

Which laws in your jurisdiction
address data protection and
cyber security and what are
the common practices in
this regard?
POPI and the General Data
Protection Regulation 2016/679
(GDPR) focused on the protection
and processing of personal data
both locally and cross border.

In addition, South Africa has a
draft Cybercrime Bill (passed
by the National Assembly in
November 2018) which deals with
cybercrime and its related penalties,
court orders and remedial methods.
Contravention of POPI may lead to
a fine and/or imprisonment of not
more than 10 years. In addition, the
responsible party who committed
an offence in terms of POPI may be
liable for a fine up to R10 million.

What strategies are you devising
for clients to protect their
Intellectual Property (IP)?
The Copyright Act 98 of 1978 and
the Trademarks Act 194 of 1993
(including protection under the
Paris Convention on Protection of
Industrial Property of March 1883),
Patent Act 57 of 1978 (including
protection in terms of the Patent
Cooperation Treaty) and Designs

Act 195 of 1993 regulate the
protection of IP in South Africa.
The provisions of these acts will be
applied as relevant to protect our
clients’ IP. Furthermore commercial
contracts dealing with IP are also
used, e.g. software development,
licensing etc.

Are there any laws which will
affect the tax treatment of
trading or investing in fintech
products?
Yes, the Venture Capital Company
(VCC) tax regime was introduced
into the Income Tax Act 58 of 1962
(IT Act) in 2009. Section 12J of the
IT Act encompasses the relevant
legislation governing VCC’s and
provides for the formation of an
investment holding company,
described as a VCC, through
which investors can provide equity
funding to a portfolio of small and
medium-sized enterprises (SME’s).

More specifically, investors subscribe
for shares in the VCC and claim
an income tax deduction for the
subscription price incurred. The
VCC, in turn, invests in “qualifying
companies”. When this VCC invests
in small businesses, such as fintech
providers/tech start-ups, it is entitled
to a 100% tax deduction (incentive
to invest) in the year that the VCC
makes the investments.

THE RESPONSIBLE PARTY
WHO COMMITTED AN
OFFENCE IN TERMS OF
POPI MAY BE LIABLE FOR
A FINE UP TO
R10 MILLION.
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Briefly describe the Fintech
ecosystem in your jurisdiction

Sammy Ndolo
Cliffe Dekker Hofmeyr
Managing Partner | Kenya
C +254 721 645 447
T +254 731 086 649
+254 204 409 918
+254 710 560 114
E sammy.ndolo@cdhlegal.com

Kenya’s Fintech landscape represents one
of the most dynamic and rapidly growing
cases in Africa. Kenya’s Mpesa platform
introduced in 2007 was the pioneer mobile
financial services provider. Its success
has been followed by other money
transfer and mobile money commerce
operators. Kenya has also grown from a
money transfer system to provide credit
and savings platforms, e-commerce
linkages to accommodate payment for
goods and services in sectors such as
health, education, energy, insurance
and agriculture.

Which are the more prominent players
within your Fintech landscape?
The more prominent players in the Fintech
landscape include the service providers and
the regulators. The main service providers
include telecommunication companies
as well as financial and non-financial
institutions and Fintech enterprises.
The regulators providing oversight in the
Fintech landscape include: (i) the Central
Bank of Kenya (formulates and implements
monetary policy and supervises the
banking sector including payment service
providers), (ii) the Capital Markets Authority
(regulates the raising of capital from the
public), (iii) the Communications Authority
of Kenya (regulates the information
and communication sector), (iv) the
Competition Authority of Kenya (aims to
ensure fair competition in the markets),
(v) the Insurance Regulatory Authority
(regulates the insurance sector) and
(vi) the Betting Licensing and Control
Board (involved in relation to betting and
gambling products).

In your view, what are consumers
“pain points” or inefficiencies that
have been effectively tackled by these
players, eliminating the traditional
financial services process?
Traditional financial services in Kenya have
had some limitations and inefficiencies, key
among them being (i) bureaucracy- time
consuming processes to open accounts,
qualify for loans and other products,
(ii) inaccessible-traditional brick and
mortar set up in urban areas away from
most of the unbanked populations
and (iii) cost-traditional banking has been
considered expensive. These are some of
the pain points that have been effectively
tackled by these players who provide
financial products and solutions that offer
increased efficiency, convenience and
access. To mitigate the impact on their
business, banks and other traditional
financial institutions have aligned their
business models towards online channels.
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What funding sources and
mechanisms are generally used in the
growth of Fintech operations in your
jurisdiction?
Funding sources and mechanisms such
as seed funding, traditional loans, venture
capital, private equity, grants and incubator
programs and crowd funding are utilised.

From a regulatory perspective, what
are the key challenges that Fintech
players may experience?

WHILE PLACING AN
ADDITIONAL COMPLIANCE
BURDEN ON FINTECH
PLAYERS IT IS EXPECTED TO
HAVE A POSITIVE IMPACT IN
ENHANCING PRIVACY AND
PROTECTION OF
CONSUMER DATA.

The key challenge that a Fintech players
may experience is that the existing legal
framework is not able to keep up with the
unprecedented and rapid improvements
in technology and solutions offered.
Recently, this has seen regulators such as
the Central Bank of Kenya issue warning
on the use, holding and trading of virtual
currencies such as Bitcoin, but there is no
law prohibiting their use. Generally, the
Central Bank appears to take a “test and
learn” approach to allow the innovation to
foster financial inclusion and set pace for a
digital economy and balancing this against
financial stability concerns.
Increased concerns about the safety of
personal data are also taking priority. Kenya
recently enacted the Data Protection
Act, 2019 which introduces compliance

requirements on the processing, handling,
storage and transfer of data and personal
information. The regulations that will guide
the implementation of the Act are not
yet in place. While placing an additional
compliance burden on Fintech players
it is expected to have a positive impact
in enhancing privacy and protection of
consumer data.

Are there any ways in which
government and regulators are paving
the way for, or facilitating, Fintech
innovation?
As noted above, the Central Bank appears
to take a “test and learn” approach to allow
the innovation to foster financial inclusion
and set pace for a digital economy and
balancing this against financial stability.
Similarly, the Capital Markets Authority
(CMA) is now pioneering a more structured
approach to encourage the development of
Fintech innovation through the creation of
a regulatory ‘sandbox’ to enable the testing
of innovative products and solutions that
can deepen the Kenyan capital markets.
The central government through the
Ministry of Information Communication
and Technology’s established a taskforce
to explore how Kenya can leverage
blockchain, artificial intelligence and

internet of things technology. The
taskforce made recommendations to
the government advocating for adoption
of Fintech products and detailing how
financial technology innovations can be
utilised to fight corruption, counterfeits
and cybercrime.
Other ways in which the government is
enhancing Fintech innovation include
(i) collaborating with service providers
such as Mastercard to develop digital
payment platforms for government
services, (ii) launching of a mobile lending
platform, Stawi, targeted towards small and
medium-sized enterprises to offer loans at
a preferential lending rate, and (iii) issuing
the world’s first mobile-based treasury
bond, M-Akiba, designed to achieve the
dual objectives of encouraging savings and
financial inclusion.

Does lack of regulation play a role in
your jurisdiction?
The absence of specific sector regulation
creates uncertainty. Save for regulation
of payment service providers under the
National Payment System Act, there are
generally no sector specific regulations
governing Fintech players. These players
have to comply with regulations relating
to the specific area of business in which
they operate.
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Please describe how electronic
commerce and electronic
communications and
transactions are regulated in
your jurisdiction.
Electronic commerce,
communications and transactions
are regulated primarily by the Kenya
Information and Communications
Act, the National Payment System
Act, the Consumer Protection Act
and the Data Protection Act. Certain
regulations have yet to be made
under the Consumer Protection
Act and the Data Protection Act
and they are therefore yet to be
fully implemented.

What CPs (including exchange
control, antitrust etc) and
business/market MACs are
being incorporated into Fintech
transaction documents?
The common CP’s that are
included in transaction relating to
the acquisition of Fintech asset,
business or share are regulatory
approvals such as from the

Competitions Authority of Kenya,
the Communications Authority of
Kenya, the Central Bank of Kenya,
COMESA Competition Commission,
and the Insurance Regulatory
Authority. There are generally
no foreign currency exchange
controls in Kenya. It is not common
to incorporated MACs in Fintech
transaction documents.

Which laws in your jurisdiction
address data protection and
cyber security and what are
the common practices in
this regard?
The Constitution of Kenya 2010
provides for the right to privacy.
The recently enacted Data
Protection Act, 2019 addresses the
issues of personal data protection,
data handling, data storage and
data transfer. This Act came into
force on 25 November 2019 and its
accompanying regulations have yet
to be made. With regards to cyber
security, the Computer Misuse
and Cybercrimes Act, 2016 sets

out offences relating to computer
systems and provides measures
for timely and effective detection,
prohibition, prevention, response,
investigation and prosecution
of computer and cybercrimes
while facilitating international
co-operation in dealing with
computer and cybercrime matters.
However, its coming into force
and certain of its provisions have
been suspended by the High Court
on grounds of infringing certain
Constitutional rights and freedoms.

clauses in transaction documents
or entering into separate
non-disclosure agreements.

Are there any laws which will
affect the tax treatment of
trading or investing in Fintech
products?
There are no laws that specifically
deal with the tax treatment of trading
or investing in Fintech products.

What strategies are you devising
for clients to protect their IP?
The protection of IP is recognised
by the Constitution of Kenya, 2010
as well as other enabling statutes
such as (i) Industrial Property Act
of 2001 (for the protection of
patents, industrial designs and
utility models), (ii) the Copyright
Act, of 2001 (for the copyright
protection), and (iii) Trademarks Act,
2012 (for trademark protection).
Contractual protection also exists
by the inclusion of confidentiality

THE RECENTLY ENACTED

DATA PROTECTION ACT,
2019 ADDRESSES THE ISSUES OF
PERSONAL DATA PROTECTION,
DATA HANDLING, DATA STORAGE
AND DATA TRANSFER.
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Briefly describe the Fintech ecosystem
in your jurisdiction
The Mauritian government sets an objective
to make Mauritius a credible Fintech
Hub. A Regional Fintech Association
was established to act as a think-tank
and advise on the regulatory changes
to ensure a conducive environment for
Fintech start-ups.

Avinash Napal

Pooja Mohun

G&P Legal

G&P Legal

T +230 465 4199

T
E

E anapal@gplegal.mu

In 2017, the country introduced the
regulatory sandbox regime to stimulate
“disrupters” in the financial services industry
to invest in innovative projects in relation
to which the traditional licences would
not apply. On 25 May 2017, the Economic
Development Board (EDB) (previously
the Board of Investment) issued the first
Regulatory Sandbox Licence (RSL) with
respect to a crowdfunding platform. To
date, the EDB has issued five RSL. The RSL
Fintech projects submitted to the EDB
include: (i) a wealth management platform
which combines robo-advisory fund
management, blockchain-backed custodian
and conventional funds; (ii) a lending

platform for blockchain-backed loans,
thus enabling holders of digital assets
such as bitcoin or any other reputed
cryptocurrencies to obtain cash loans
using those assets as collateral; (iii) a
blockchain-based, decentralised identity
management system which provides open
source tools for identity owners and relying
parties, including financial institutions,
immigration by investment programs,
Fintech companies and exchanges to
safely and securely share information
while complying with international data
protection regulations; (iv) a blockchain
implementation that strives to improve
the accessibility of cryptocurrency and its
related technologies; spurring an evolution
of the crypto space through research,
innovation, and dedication; (v) a FIAT
enabled crypto currency exchange with
offices and staff domiciled in Mauritius
and its technology platform running on
distributed server infrastructure spanning
across the globe; (vi) P2P platform will
provide an alternative mode of borrowing
funds for the borrowers at competitive
and affordable rates, agreed after a
matching process between investors;
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(vii) an innovative eWallet service based
on blockchain and leveraging on
cryptocurrencies to transfer money and
exchange currency at zero to low cost.
Budget Speech 2017-18 delivered by the
Prime Minister identified Fintech as one
of the key economic drivers.
In February 2018, the first Fintech and
Innovation-driven Financial Services
Regulatory Committee met and discussed
positioning Mauritius as a regional hub
of sound repute in the field of Fintech
Regulations through the following
initiatives: building an open and transparent
regulatory regime for Fintech in Mauritius
which encourages innovation; exchanging
information with other recognised

regulatory authorities to contain any
kind of illegitimate activities; keeping
cognisance of the best technological
innovations and ensuring that Mauritius
is at pace with the latest technological
advancements in the Fintech ecosystem;
in regulating blockchain-related activities,
it will take into account the use of latest
technology that will prevent hacking and
other kind of frauds and; recognising the
potential benefits of blockchain technology
on the economy and society and
encouraging its development.
Subsequent to this first meeting, the
Committee assessed the current
regulatory set up with respect to
Fintech and Innovation-driven Financial

Services Regulations in Mauritius, and
made recommendations on the need
to introduce new sets of regulations for
Fintech and lnnovation. It identified Initial
Token Offerings (ITOs), Custody Services
in relation to Digital Assets and Trading
of Digital Assets as priority areas within
the regulatory space of Fintech activities.
Members of the Committee held a Panel
Discussion at the seat of the Financial
Services Commission (FSC) on ‘Creating the
Enabling Legal and Regulatory Environment
for Fintech Activities’. The Committee
observed that the Regulatory Sandbox
Licence is pivotal for the development of
innovative products and services, including
fin-tech enabled services, for which there
are no regulatory structure under Mauritian

Law. In September 2018, the Financial
Services Commission (FSC) issued its
first Guidance Note in its Fintech series
on the recognition of digital assets as an
asset-class for investment by sophisticated
and expert investors. Securities tokens
offerings (STOs) conducted in or from
Mauritius are regulatedby the provisions of
the Securities Act and the rules published
by the FSC, including the requirement
for a prospectus, if applicable. STOs to
sophisticated investors, expert investors,
expert funds, professional collective
investment schemes and specialised
collective investment schemes do not
require the prior approval of the FSC. In
other cases, the prior approval of the FSC
is required.
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In line with the vision to create a
thriving Fintech ecosystem, the
Mauritius Africa Fintech Hub (MAFH), a
not-for-profit organisation, was created
in December 2018. MAFH is supported
by the Mauritian government, regulatory
authorities and financial service providers,
both big and small.
The FSC has set up a regulatory framework
for the custody of digital assets in Mauritius
and issues Custodian Services (Digital
Asset) Licence under section 14 of the
Financial Services Act in accordance with
Part IV of the Act. Provision of custodian
services for digital assets is regulated by
Financial Services (Custodian services
(digital asset) Rules 2019 made by the
FSC on 28 February 2019 and which
came into operation on 1 March 2019. A
custodian is limited to the carrying out of
the safe-keeping of digital asset (Collective
Investment Scheme and Non-Collective
Investment Scheme) and operations arising
directly from it.
The Payment Intermediary Services
License (PIS) is of interest to those who
wish to operate as an online Payment
Service Provider (PSP). The PSP business
model is becoming more of a norm in the
current business environment to address
the ever-increasing need of both online
shoppers and online sellers to do business
via the internet.
A new licence is proposed to companies for
the operation of an E-Commerce platform
in Mauritius. The PIS can only be applied
under a Global Business Licence Company
(GBL) and needs the approval of the FSC
to obtain such a special license. The GBL

can oﬀer merchant online services for
accepting electronic payments by a variety
of payment methods, including credit-card
payments and bank-based payments
such as direct debits, bank transfers and
real-time transfers through e banking, with
a payment-intermediary licence.
The Financial Services Commission,
Mauritius (FSC), the integrated regulator
for non-banking financial services and
global business sectors, remains highly
supportive of Fintech-related initiatives
in Mauritius. While the Bank of Mauritius
regulates the banking sector,the Bank of
Mauritius also issues relevant guidelines for
Fintech companies such as Guidelines on
Internet Banking/Mobile Banking. These
institutions are supervising the banking
and financial services sector. The Governor
of the Central Bank has announced this
year that the Banking legislations are being
revamped to cater inter alia for Fintech,
RegTech.SupTech, cyber-security and
cyber-resilience policies.
We have been able to observe during
the last 2-3 years,the big conglomerates,
banks, insurance companies, big four
accounting and audit firms setting up
Fintech department/services in a view
of developingTech products, assess the
impact of such technologies in their way
to do business, provide recommendations
and implement new technology. Mauritius
Telecom has launched this year its mobile
payment service called MyTmoney.
The economic players are well aware that
technologies will definitely change their
way of doing business.
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THE MOST IMPORTANT

FUNDING SOURCES
IN MAURITIUS ARE SME
MAURITIUS AND MAUBANK.
THEY OFFER NON-REPAYABLE
GRANTS, GUARANTEES OR
SUBSIDISED LOANS.

This year an association French Tech
Mauritius set up in 2017 composed of
start-ups, investors with an economic link
with France obtained the label French Tech.
The aim is to encourage the developers,
start-ups in innovative projects in Mauritius
and in the region. The label puts Mauritius
on the map of the French Tech.

Which are the more prominent players
within your Fintech landscape?
Mauritius is seeing well established financial
institutions, technology companies, big four
audit and accounting firms, companies that
provide infrastructure or technology that
facilitates financial services transactions
and Tech start-ups getting into Fintech. The
so called “Challengers” or “Disruptors” such
as small banks and other financial services
start-ups competing with the big banks by
proposing services that traditional banks do
not actually offer or offer them at a lesser
costs such as mobile payment, peer to peer
lending continue to emerge.

In your view, what are consumers
“pain points” or inefficiencies that
have been effectively tackled by these
players, eliminating the traditional
financial services process?
Access to financing apart from traditional
banks for example through peer-to-peer
lending; Fintech allows transactions to be
effected quickly and at lower costs to the
consumer; businesses and investors being
able to make deal matching through online
market place and crowdfunding platform.
Such crowdfunding and micro-financing
allows small businesses to have access to
financing not otherwise available through
the traditional financial institutions.

What funding sources and
mechanisms are generally used in the
growth of Fintech operations in your
jurisdiction?
In a communiqué issued by the FSC in
2018, the FSC confirmed that they were
reflecting on the possibility of establishing
a sovereign fund in Mauritius to provide

seed capital for the development of
Fintech activities in the region. By joining
the Mauritius Africa Fintech Hub, an
entrepreneur will have the opportunity to
get in touch with potential investors and
other funding sources.

Angel Investors, on the other side, provide
startups with seed money in exchange for
an equity stake in the company. The idea
here is that once the company becomes
profitable, the angel investor can sell their
shares for a profit.

Fintech Service providers bring in their own
capital in a domestic or a Global Business
Company and then apply to the relevant
authority (Financial Services Commission
or EDB) to be licensed to provide
Fintech services.

SME’s can apply for funding and assistance
to various sources of Government
finance and support namely through
business or technology incubators, tax
benefits, innovation loans and grants and
support programs.

The most important funding sources in
Mauritius are SME Mauritius and Maubank.
They offer non-repayable grants,
guarantees or subsidised loans. Recently,
the Economic Development Board granted
the first licence for crowdlending, which
is a new and alternative method for SMEs
and startups to raise finance without the
inclusion of a financial institution. With
the entrance of this alternative financing
method, a new breed of small investors
will eventually enter the capital market.

From a regulatory perspective, what
are the key challenges that Fintech
players may experience?
The regulatory and licensing framework
for Fintech products/services are found
in various existing laws such as the
Financial Services Act, the Computer
Misuse and Cybercrime Act, the Financial
Intelligence and Anti-Money Laundering
Act, the Copyright Act, Data Protection Act,
Electronic Transactions Act, the Banking
Act, the Securities Act and Information and
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Communication Technologies Act,
and in secondary legislations such as
regulations, rules and guidelines.
Though the Fintech industry has
been developing a lot during the
recent years, we are still relying on
above-mentioned which are rather
outdated and scattered. There is
a real need for the regulators to
consider specific legislations, rules
and regulations to cater for the
different aspects and inherent risks
that come along with the delivery of
these products such as consumer
protection, data protection, cyber
threats, money laundering and
terrorist financing.
The RSL allows for operators in the
Fintech sector to set up in Mauritius.
However, the process may be
improved to deliver licences in a
more timely manner in a field which
develops fast while reconciling
the need to assess and scrutinise
whether the project represents any
risk to the consumer.
The current regulatory framework
only allows for investment in digital
assets (such as cryptocurrencies)

as an asset class, for STOs and the
Regulations regarding the Digital
Assets Marketplace are yet to be
issued. However, ITOs are not yet
regulated but has been identified
as being one of the three priority
areas within the Fintech space
for regulation.
ICOs on the contrary are not
regulated under the current
Securities Act 2005.

Are there any ways in which
government and regulators
are paving the way for,
or facilitating, Fintech
innovation?
Mauritius is a leading financial
centre, which aims to promote
entrepreneurship initiatives and
support Fintech companies’
efforts to grow.
In its Budget Speech 2017-18, the
Prime Minister identified Fintech as
one of the key economic drivers.
Following that announcement, the
Financial Services Act was amended
last year to allow for custodian
services and digital asset market
place as regulated financial business

activities. The carrying out of
custodian services for digital asset
is regulated since 1 March 2019.
The FSC is creating the regulatory
framework for Digital Asset
Marketplaces. The “Digital Asset
Marketplace Licence”, will be
issued under section 14 of the
Financial Services Act. The “Digital
Asset Marketplace license” will
allow the trading of ‘Security
Tokens’. The trading of the tokens
considered as “securities” (equity
tokens or hybrid exhibiting an
investment function) will have
to be undertaken in accordance
with the relevant provisions of the
Securities Act. The Financial Services
Commission is currently working
on a Consultation Paper on the
Digital Asset Marketplace License
for circulation and is expected to be
released soon.
A new licence is proposed to
companies for the operation of an
E-Commerce platform in Mauritius.
This licence is issued by the EDB and
applicants will need to satisfy certain
substance conditions.

Mauritius has started to leverage
various factors to position itself
as a gateway to Africa and as the
next Fintech Hub for the continent.
The Mauritius Africa Fintech Hub
(MAFH) is supported by the Mauritian
government, regulatory authorities
and financial service providers.

Does lack of regulation play a
role in your jurisdiction?
To be competitive in the Fintech
space and position Mauritius as a
Fintech hub for Africa, regulatory
framework definitely needs to be put
in place. The region is developing
fast in innovation and technology.
A Financial Innovation Act to
promote innovation in financial
services would need to be
introduced. This legislation would
provide a regulatory safe-space to
allow companies, in conjunction
with regulators, to test products in
a limited launch. This change would
provide data to regulators that could
be used to craft regulation for similar
products, while enabling industry,
consumers, and government
officials to benefit from real
world-experiences.
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THE COMPETITION
ACT 2007 MAKES
PROVISION FOR A

COMPETITION
COMMISSION.

To do this, the bill requires several
government and para-statal agencies
to develop internal “Financial Services
Innovation Offices” and establishes
procedures to fast-track approvals or
rejections for Fintech products.
With such ubiquitous phenomenal growth,
regulators are bound to step up to protect
more and more consumers as they get
drawn to use new services despite the lack
of defined laws governing these services.
It is therefore crucial to establish a legal
framework to capture the operation and
regulation of the Fintech industry.
In that connection, the Banking Act 2004,
the Financial Services Act 2007 and the
Securities Act 2005, amongst others, should
emulate the operative, legal and regulatory
aspects required to accommodate the
Fintech industry in Mauritius.
As mentioned earlier, the regulatory
and licensing framework for Fintech
products/services are found in various
existing laws such as the Financial Services

Act, the Computer Misuse and Cybercrime
Act, the Financial Intelligence and AntiMoney Laundering Act, the Copyright Act,
Data Protection Act, Electronic Transactions
Act, the Banking Act, the Securities Act
and Information and Communication
Technologies Act.
A more effective approach would be
to implement a single legislation and
rules/regulations that shall effectively
address all aspects of Fintech. This will
ultimately facilitate the task of Fintech
Service Providers such that they will not
have to refer to scattered legislations.

Please describe how electronic
commerce and electronic
communications and transactions are
regulated in your jurisdiction.
The key piece of e-commerce legislation
which regulates electronic commerce,
communications and transactions in
Mauritius is the Electronic Transactions Act
2000.This Act gives legal recognition on
the use of electronic records and signatures
and their secure counterparts. It further

facilitates electronic communications by
means of reliable electronic records: setting
out how an electronic record shall be kept.
It regulates e-commerce and promotes
the development of the legal and business
infrastructure necessary to implement secure
electronic commerce. For instance, its sets
out the criteria for validity of electronic
contracts, declaration of Intent, secure
electronic records and signatures, effect
of digital signatures, obligations relating to
digital signatures, obligations and regulations
of certifications authorities/subscribers.
∞

Likewise, it facilitates the electronic
filing of documents with government
agencies and statutory corporations,
and promotes the efficient delivery
of government services by means
of reliable electronic records. It also
minimises the incidence of forged
electronic records, intentional and
unintentional alteration of records,
and fraud in electronic commerce and
other electronic transactions by setting
out penalties for those breaching the
provisions of the law.

It further helps to establish uniformity of
rules, regulations and standards regarding
the authentication and other electronic
transactions and promotes public
confidence in the integrity and reliability of
electronic records and e-commerce, and
to foster the development of e-commerce
through the use of electronic signatures
to provide authenticity and integrity to
correspondence in any electronic medium.

What CPs (including exchange
control, antitrust etc) and
business/market MACs are being
incorporated into Fintech transaction
documents?
The Competition Act 2007 makes provision
for a Competition Commission.
Non-compete clauses can be
incorporated into Fintech transaction
documents, as safeguard against unfair
competition practices.
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Which laws in your jurisdiction
addressdata protection and cyber
security and what are the common
practices in this regard?
∞

Data protection – The Data Protection
Act 2017 provides for data privacy
and protection in Mauritius, and the
majority of its sections incorporate the
principles contained in the EU General
Data Protection Regulation. The privacy
issues arising out of the provision of
custodian services and the operation
of a digital market platform are, in our
view, adequately addressed. It provides
protection to individuals’ privacy
rights in view of developments in the
techniques used to capture, transmit,
manipulate, record or store data related

∞

∞

to individuals. The Act imposes a data
breach notification obligation on both
the controller and the processor.
The Computer Misuse and Cybercrime
Act was enacted in 2003 and provides
for the repression of criminal activities
perpetrated through computer systems.
It provides for a number of criminal
offences such as unauthorised access
to computer data, electronic fraud and
unauthorised modification of computer
material, among others.
A pivotal requirement for the Custodian
services (Digital Asset) Licence is to have
appropriate cyber security infrastructure
to ensure proper safekeeping of the
digital assets including protection
against cyber threats.

∞

Applicant for a PIS licence must be
able to demonstrate Security Aspects.
This can be conducted by the Payment
Card Industry Data Security Standard
(PCIDSS) which tests the security of the
platform and issue a PCIDSS certiﬁcate.

What strategies are you devising for
clients to protect their IP?
∞

Fintech Technology would be
patentable if it satisfies the requirements
of the Patents, Industrial Designs and
Trademarks Act 2002, which provides
that an invention is patentable if it is
new, involves an inventive step, and
is capable of industrial application.
Clients are therefore advised to apply

∞

for registration of their patentable
products/proprietary materials with the
Controller of the Intellectual Property
Office in accordance with the provisions
of the Act and as such they will be
protected by the local and international
legal framework.
Fintech Technology that falls within
the definition of work is copyrightable.
“Work” means any artistic, literary
or scientific work, or a derivative
work. For such copyrightable works,
clients are advised to register under
the Copyright Act 2014 to seek more
effective protection. Software can
be registered under the Mauritius
copyright laws.
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∞

∞

For online Fintech Hub Products
such as an e-commerce
platform, clients are advised to
include a clause on “Intellectual
Property Rights” as part of their
terms and conditions/user
agreements stipulating clearly
that any copyrighted material,
trademarks, data and other
proprietary information on the
platform including any software,
photos, databases, text, graphics,
icons, logos, hyperlinks,
private information, designs,
agreements, video, variations,
music, sound and the entire
contents of the e-commerce
platform are the property of or
licensed to the owner.
Trade secrets may be
protected by means of
non-disclosure agreements
and/or confidentiality clauses
can be provided in commercial
contracts (For example, Master

∞

Services agreements or software
development agreements).
We recommend our clients to
also consider registering their IP
in the market they operate for
better protection.

Are there any laws which
will affect the tax treatment
of trading or investing in
Fintech products?
∞

∞

The law which may affect the tax
treatment of trading or investing
in Fintech products is the Income
Tax Act 1995.
Subject to the following
paragraphs, at present, there is
no special tax regime for Fintech
companies in Mauritius and, the
general tax treatment applicable
to the type of entity in question
will apply to the Fintech entity,
depending on whether it is a
domestic company to which
a flat rate of 15% applies, or
a Global Business Company,

∞

∞

which is liable to tax at a rate
of 15% with the exception that
it will qualify for an 80% partial
exemption in relation to certain
specific foreign-source income.
These companies can also
benefit from the Double Taxation
Agreement Agreements that
Mauritius has entered into with
various countries.
A five-year tax holiday will be
granted to applicants operating
an e-commerce platform
provided it is incorporated in
Mauritius before 30th June 2025.
An income tax exemption is
available for companies set up
on or after 1 July 2017 that are
involved in innovation-driven
activities for IP assets developed
in Mauritius. The exemption
will apply for eight tax years,
starting from the tax year in
which the company starts its
innovation-driven activities.

WE RECOMMEND
OUR CLIENTS TO ALSO
CONSIDER REGISTERING
THEIR IP IN THE MARKET
THEY OPERATE FOR BETTER
PROTECTION.
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NIGERIA LEGAL GUIDE
Briefly describe the Fintech
ecosystem in your jurisdiction
The Fintech ecosystem in Nigeria is
experiencing rapid growth. The digital
payments subsector has experienced
the fastest growth, with other sectors
(i.e. savings and lending) coming quite
close. A lot of payment transactions now
occur outside the traditional banks.
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Companies like Paystack, Flutterwave
and Paga are quite successful and are
expanding across Africa.
The Nigerian Fintech ecosystem has also
witnessed increased partnership between
Fintechs and banks, to process inter-bank
payments, receive deposits, access a larger
customer base, and increase efficiency. This
partnership is often due to regulatory barriers
which sometimes necessitate their registration
as sub merchants of licensed entities. In
addition, competition by telecommunication
companies who wish to provide mobile
money services is gathering momentum.

We have also seen continuous interest
by local and global investors in Nigerian
Fintech startups, with Nigeria Fintechs
attracting one of the highest amounts of
Fintech investments in Africa. The Central
Bank of Nigeria (CBN) announced that
Fintech firms in Nigeria attracted over
$400million in investments in 2019.

Which are the more prominent players
within your Fintech landscape?
The prominent players within our
Fintech space include the stakeholders
(traditional banks and financial institutions,
telecommunication companies, the Central
Bank of Nigeria (CBN), the Securities and
Exchange Commission (SEC), the Nigerian
Communications Commission (NCC),
and the Nigeria Inter-Bank Settlement
System Plc (NIBSS); enablers (accelerators,
incubators and digital hubs, research
institutions and advocacy groups like
FintechNGR); and investors (private/equity
venture capital funds, growth funds and
individual investors).
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THE COMPETITION
ACT 2007 MAKES
PROVISION FOR A

COMPETITION
COMMISSION.

In your view, what are consumers
“pain points” or inefficiencies that
have been effectively tackled by these
players, eliminating the traditional
financial services process?
Convenience, speed in financial
transactions, trust, and transparency are
the major inefficiencies that have been
tackled by Fintech in Nigeria. Financial
services such as, opening an account,
transferring money (including scheduled
and recurring payments), remittances,
investments, crowdfunding, automated
savings, insurance and access to loans, are
now offered digitally.
Customers without “credit histories” had
difficulty accessing loans in traditional
banks and other financial institutions.
They are able to access loans faster
through Fintechs.
Fintech players leverage on USSD service
and artificial intelligence to provide
these services.

Customers may now track these
transactions and monitor the movement
of money from their accounts. This
increases trust and transparency.
Customer complaints are also addressed
through social media channels.

What funding sources and
mechanisms are generally used in
the growth of Fintech operations in
your jurisdiction?
Equity and debt investment from local and
foreign investors are the most common
funding sources for Fintech companies in
Nigeria. They include investments from
venture capitalists, private equity funds
and individuals.
Funding rounds usually range from
pre-seed and seed stage, to series A to C
and/or debt financing. In addition, grants
may also come from local and international
donors, the government and other social
innovation hackathons or growth funds.

From a regulatory perspective, what
are the key challenges that Fintech
players may experience?
One of the key challenges that Fintech
players experience in Nigeria is the absence
of a specific Fintech regulation and/or
lack of clarity of applicable regulations.
Thus, Fintech companies are subject to
the same legislations that regulate banks
and traditional financial businesses. Some
of these legislations create stringent
requirements and high entry barriers that
are difficult for Fintech companies to
meet. An example is the minimum share
capital/paid up capital requirements for
registration of companies undertaking
various banking businesses.
Nevertheless, the regulators appear open
to fostering the growth of Fintechs. So, we
expect regulation to catch up to Fintech
innovation quickly.

Are there any ways in which
government and regulators are
paving the way for, or facilitating,
Fintech innovation?
With a goal to achieve a financial inclusion
rate of 80% by 2020 and enhance access to
financial services for low income earners,
the CBN recently issued a guideline for
the licensing and operation of Payments
Service Banks (PSBs). Through PSBs,
telecommunication companies (through
their subsidiaries), retail chains, and Mobile
Money Operators inter alia may offer
payments and remittance services, maintain
savings account and accept deposits,
issue debit and pre-paid cards, invest in
Government securities, and electronic
wallets. However, such companies
are required to have a minimum share
capital of N5billion.
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The CBN and NIBSS recently unveiled a
regulatory sandbox to facilitate digital
innovation by financial technology
companies. Named the Financial Services
Innovators Association of Nigeria (FSI),
the objectives of the organisation include
advocating for policies and regulations
that promote Fintech innovation and
lowering of the entry barriers for new
entrants, through workshops, hackathons,
campus roadshows and collaborations
with institutions. It has created a Sandbox
to help Fintechs with ideas/product testing,
support, partnerships, acceleration, and
share APIs from NIBBS, commercial banks
and other Fintechs.

In addition, the SEC set up a Fintech
Roadmap Committee to develop a Fintech
Roadmap for the Nigerian Capital Market
and report on regulatory approaches to
innovation within the Financial Services
sector. The Committee has presented
a report which recommends, amongst
others, collaboration between the SEC,
on one hand, and the CBN and other
stakeholders, on the other, in creating
Fintech-friendly policies and promoting
innovation. These recommendations also
include regulation of cryptocurrencies and
virtual financial assets.
A Bill to amend the provisions of the
Companies and Allied Matters Act (CAMA)
awaits Presidential Assent. The Bill includes
provisions aimed at improving the ease

of doing business, if passed into law.
This will significantly improve the ease
of setting up Fintech companies and the
cost of compliance, subject to sector
specific regulations.

Does lack of regulation play a role in
your jurisdiction?
Yes, lack of regulation plays a role in
Nigeria. Other than the absence of specific
regulation on blockchain technology,
crowdfunding and virtual currencies, the
lack of specific regulation for financial
technology products is restrictive and can
stifle innovation.
Current laws and regulations offer limited
guidance to prospective entrants as they
do not adequately cover legal issues that

financial technology companies may face,
because they were enacted for more
traditional products.

Please describe how electronic
commerce and electronic
communications and transactions are
regulated in your jurisdiction.
There is no direct/comprehensive
regulation on electronic commerce
and electronic communications and
transactions in Nigeria. The Electronics
Transactions Bill, 2017, which regulates
transactions conducted through electronic
or related media, requires the President’s
assent to be passed into law.
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The NITDA has issued the Nigerian
Data Protection Regulation 2019,
which regulates the processing
of customers’ data in electronic
commerce and electronic
communications and transactions.
The Nigerian Communications
Commission (NCC) has also
issued the Lawful Interception of
Communications Regulations, 2019
and the Consumer Code of Practice
Regulations, 2007. It has also created
a draft code, Establishment of Internet
Industry Code of Practice, to protect
the rights of internet users. However,
it is yet to come into force.

What CPs (including exchange
control, antitrust etc) and
business/market MACs are
being incorporated into Fintech
transaction documents?
Typically includes obtaining
capital importation certificates for
inflows brought into the country
in compliance with the Foreign
Exchange (Control and Monitoring)

Act, 2015; giving notifications to
or obtaining approval from the
SEC (where relevant); securing
operational licenses from
regulators or sub-licenses from
Banks or other Fintechs; restrictive
covenants in respect of change
in control and payments/payouts
to shareholders; clauses detailing
events that constitute MACs between
execution and completion; and
more recently, compliance with the
Federal Competition and Consumer
Protection Act, 2019.

Which laws in your jurisdiction
address data protection and
cyber security and what are the
common practices in this regard?
Generally, section 37 of the 1999
Constitution (as amended) protects
the rights of Nigerian citizens to their
privacy and communications.
The Freedom of Information Act
2011 which allows access to public
records and information of public
institutions also prohibits the

disclosure of private information
without the consent/approval of the
individual concerned.
The Nigeria Data Protection
Regulation, 2019 (effective
28th January 2019) is the primary
data protection regulation regulating
the processing of data in Nigeria.
It applies to all persons of Nigerian
descent (whether residing within
or outside Nigeria) and all persons
residing in Nigeria.
The CBN Consumer Protection
Framework for Banks and other
Financial Institutions also regulates
the protection of consumer
information by banks and other
financial institutions, by placing
restraints on disclosure of
customer information.

THE NCC CONSUMER
CODE OF PRACTICE
REGULATIONS 2007
ALSO REGULATES THE
COLLECTION, USE
AND PROTECTION
OF INFORMATION BY
TELECOMMUNICATION
COMPANIES.

The NCC Consumer Code of
Practice Regulations 2007 also
regulates the collection, use and
protection of information by
telecommunication companies.
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THE COPYRIGHT ACT 2004,
THE TRADE MARKS ACT 2004,
AND PATENTS AND DESIGNS
ACT 2004 GENERALLY REGULATE
THE PROTECTION OF INTELLECTUAL
PROPERTY RIGHTS IN NIGERIA.

With respect to cybersecurity, the
Cybercrime (Prohibition, Prevention, etc.)
Act, 2015 which is the primary legislation,
seeks to prevent the interception of
electronic communications. In addition,
the CBN also issued the Risk-Based
Cyber-Security Framework and Guidelines
for Deposit Money Banks and Payment
Service Providers, 2019. Financial
institutions are required to retain customer
information according to the Guidelines.
With the issuance of the Data Protection
Regulation, common practices now include
companies publishing data protection
policies, appointing data protection officers
and reporting unauthorised access to data
or corruption to NITDA. More established
companies have fully functioning data
protection and cyber security units
responsible for the protection and
management of this risk.

What strategies are you devising for
clients to protect their IP?
Our strategies generally involve registration
and licensing of copyright, trademarks
and patents.
The Copyright Act 2004, the Trade Marks
Act 2004, and Patents and Designs Act
2004 generally regulate the protection
of intellectual property rights in Nigeria.
Copyright protects literary works (including
software codes), musical works, artistic
works, cinematograph works, sound
recordings, and broadcasts. The Trade
Marks Act protects trademarks, including
certification marks. The Patents and
Designs Act protect inventions and
industrial designs. We ensure protection
in compliance with these laws and also
utilise non-disclosure and confidentiality
agreements, software development
agreements, non-compete clauses and
licensing agreements.

Are there any laws which will affect
the tax treatment of trading or
investing in Fintech products?
Yes. The Venture Capital (Incentives) Act,
2004, grants certain tax incentives to
companies that invest in Venture Projects.
These incentives include, pioneer status;
which exempts an organisation from paying
companies income tax for a period of
three years, withholding tax; which gives
a 50% reduction in withholding tax over a
period of five years on dividend payable to
an investor, capital gains incentive; which
provides a reduction in the amount payable
as tax over the profit made in the disposal
of an asset that has increased in value,
capital allowance; for the wear and tear of
fixed assets used in business over a period
of time, and export incentives subject to
the provisions of the Export (Incentives and
Miscellaneous Provisions) Act.

Also, under the new Finance Act 2019, small
businesses with turnover less than N25m will
be exempted from Companies Income Tax
(which is currently at 30%) whilst companies
with turnover over N25m will only be
subject to minimum tax at 0,5% of turnover.
A lower rate of 20% will apply to mid-sized
companies with turnover between N25m and
N100m. Fintechs at growth stage can take
advantage of the exemption.
The new Finance Act 2019 also introduces
two more categories of companies deemed
to have economic presence in Nigeria, for
tax purposes. It now captures companies
carrying out digital/technology activities
and technical/consultancy services
provided cross border by nonresident
companies (NRCs) to Nigerian consumers.
The Minister of Finance is vested with wide
powers to determine the thresholds for
significant economic presence in Nigeria,
so it is important for Fintechs (or investors)
who fall into these categories to take note.
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Briefly describe the Fintech ecosystem
in your jurisdiction

George Fernandes

Angela Paul

EALC East African Law Chambers
Partner
T +255 713 290 442
E g.fernandes@ealc.co.tz

EALC East African Law Chambers
Senior Associate
T +255 687 717 431
E a.paul@ealc.co.tz

Fintech has been growing at a rapid
pace in Tanzania. Although initially the
development was generally unregulated
and predominantly pushed by private
enterprise, the government has also
been encouraging Fintech innovation,
albeit in a more regulated manner. The
recent introduction of the government
e-payment gateway (GePG) demonstrates
government’s support and commitment in
advancing Fintech. The GePG is a system
through which members of the public
can remit payment for public services
electronically via cards, internet banking
and mobile money. Mobile money solutions
and agent banking are now offering
affordable, instant and reliable transactions,
savings and credits.
Tanzania`s vast geographical boundaries
and mobile phone penetration among
its demographics have attributed to a

shift of many Tanzanians from traditional
cash transactions to emerging mobile
money solutions. Mobile money solutions
are used to send money, facilitate
business transactions, pay bills, or pay for
utility services.

Which are the more prominent players
within your Fintech landscape?
Financial companies and telecommunication
operators are the prominent players within
the Fintech space in Tanzania. There are
six mobile network operators who have
partnered with financial services to provide
mobile wallets and digital banking services.
These are Vodacom (M-PESA), Tigo
(TIGOPESA), Airtel (Airtel Money), Zantel
(EZYPESA), Halotel (HALOPESA) and TTCL
(TTCL PESA).
It is worth noting that some of the mobile
network operators like Vodacom (M-Pawa
services), Airtel (Timiza Services) and
Tigo (Nivushe services) offer a number of
financial products that allow customers
to save and take micro-loans from the
providers (some in association with
financial institutions).
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In your view, what are consumers
“pain points” or inefficiencies that
have been effectively tackled by these
players, eliminating the traditional
financial services process?
The cheaper prices offered to customers
in terms of money transfers, payment
transactions, digital banking and borrowing
have eliminated the traditional financial
services process. Easy access and speed of
the services are also key benefits enjoyed
by customers. Geographical penetration is
another factor that makes the players be
much more accepted than the traditional
financial services.

What funding sources and
mechanisms are generally used in
the growth of Fintech operations
in your jurisdiction?
The government has taken steps to
promote the growth of Fintech in Tanzania.
This can be seen through the establishment
of the Information and Communications
Technologies Commission which is
mandated with coordinating and facilitating
the implementation of national ICT
initiatives. Recently the government entered
into a memorandum of understanding
with the Financial Sector Deepening Trust
(FSDT) pursuant to which FSDT can provide
funding and technical know-how in the
financial sector while the government
provides support through the legal and
regulatory framework.

From a regulatory perspective, what
are the key challenges that Fintech
players may experience?
Generally, the financial sector in Tanzania is
heavily regulated and as such, applications
for licensing are rigorous, expensive and
time consuming. Regulators will normally
assess the availability of funding, credibility,
competence and capacity of the proposed
investors and their employees. The Bank
of Tanzania (BoT) is the regulator of
the financial sector (including Fintech
businesses). Fintech businesses may
(depending on the nature of their activities)
also be regulated by the TCRA under the
Electronic and Postal Communications
Act 2010 (EPOCA). Having a multiplicity of
regulators is usually a recipe for stagnation
and slow delivery of services.

Are there any ways in which
government and regulators are
paving the way for, or facilitating,
Fintech innovation?
The government is taking steps to
accommodate firms operating in the
financial sector. One of the examples of
the government efforts is harmonisation of
all mobile-money platforms through the
National Switch Interoperability Agreement
by TCRA. This allows customers from
different mobile network operators to
transfer money from one mobile network
operator to another. The government is
also enabling almost all government related
services to be paid for from e-wallets and
other related means.
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Does lack of regulation play a role in
your jurisdiction?
No. Fintech is highly regulated in Tanzania.

Please describe how electronic
commerce and electronic
communications and transactions are
regulated in your jurisdiction.
Electronic commerce and electronic
communications and transaction
services are increasingly being regulated
as the regulators try to keep up with
developments in technology. The
enactment of the Electronic Transactions
Act, 2015, EPOCA and the National
Payment System Act, 2015 have seen tight
regulation of electronic commerce and
electronic communication.

What CPs (including exchange
control, antitrust etc) and
business/market MACs are being
incorporated into Fintech transaction
documents?
WHILE THERE IS NO
SPECIFIC DATA PROTECTION
STATUTE IN TANZANIA,
THERE ARE DIFFERENT
LAWS THAT ADDRESS

DATA PROTECTION
AND CYBER SECURITY
IN VARIOUS ASPECTS.

The CPs and MACs to be included
in transactional documentation are
dependent on whether the Fintech
transaction is limited to the institutions
regulated by the BoT or TCRA or both BoT
and TCRA. This has an impact on Fintech
transactions and thus matters such as
change of control notification or approval,
competition clearance, local content
considerations, etc are to be included in
transaction documentation.

Which laws in your jurisdiction
address data protection and cyber
security and what are the common
practices in this regard?
While there is no specific data protection
statute in Tanzania, there are different laws
that address data protection and cyber
security in various aspects. EPOCA governs
all electronic and postal communications
and telecommunications in Tanzania
and is administered by TCRA. Various
regulations have been made under
EPOCA, including the Electronic and Postal
Communication (Consumer Protection)
Regulations, GN. No. 427 of 2018 , the
Electronic and Postal Communications
(Investigation) Regulations, 2017 and the
Electronic and Postal Communications
(Computer Emergency Response Team)
Regulations, 2018. Regulation 6(1) of the
Consumer Protection Regulations provides
that a licensee may collect and maintain
consumers’ or subscribers’ information
where it is reasonably required for business
purposes. Rule 4 of the Electronic and
Postal Communications (Investigation)
Regulations, 2017 guards against the
violation of any person’s entitlement to
respect and protection of his person,
the privacy of his own person, his family
and of his matrimonial life, and respect
and protection of his residence and
private communications.

The Cybercrimes Act, 2015 (Cybercrimes
Act) is a penal statute intended to deter
or discourage privacy and data protection
abuses and violations. Being a penal statute,
the application of the Cybercrimes Act is
not restricted as long as the offences were
committed within the United Republic of
Tanzania, including on vessels or aircrafts
registered in Tanzania.

What strategies are you devising for
clients to protect their IP?
The Trade and Service Marks Act,
CAP 326 R.E 2002 provides for
registration and protection of trademarks
in Mainland Tanzania. In Tanzania a
trademark provides protection to the
owner of the mark by ensuring exclusive
right to use it to identify goods or
services, or to authorise another to
use it in return for payment. Clients are
encouraged to seek protection under the
said law by way of registration of their IP.

Are there any laws which will affect
the tax treatment of trading or
investing in Fintech products?
The general tax laws and regulations
would apply.
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The Fintech ecosystem in Zambia is
growing and continuously changing the
way and speed at which financial services
are accessible to consumers. Zambia is
experiencing a steady growth in use of
digital applications in the provision of
financial services and increased activity
in the area of digital and technological
innovation. From our observation, the
leading commercial banks in Zambia
are either setting up their own digital
banking and innovation focused teams and
platforms, sourcing services or partnering
with and collaborating with new players
in the Fintech space such as mobile
network operators to drive innovation and
digitisation of services.
We understand that there are currently
25 Fintech Companies in Zambia providing
various automated services including
health, agriculture and financial services.

Financial services rendered include inter alia
cash payments, transfers and credit lending.
(United Nations Capital Development Fund,
State of the Digital Financial Services Market
in Zambia, 2019)

Which are the more prominent players
within your Fintech landscape?
Developers: Fintech companies
(developers), financial institutions
(traditional banks are also enhancing or
developing in-house financial competences
and strategies to remain competitive) and
mobile money operators (MMOs) .
Financiers: Banks and other non-banking
financial institutions.
Regulators: Bank of Zambia, Zambia
Information and Communications
Technology Authority (ZICTA),
Financial Intelligence Centre (FIC) and
Competition and Consumer Protection
Commission (CCPC).
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In your view, what are consumers
“pain points” or inefficiencies
that have been effectively tackled
by these players, eliminating
the traditional financial services
process?
∞
∞

∞

∞

Real-time access to funds and other
products (e.g. online bill payments).
Financial inclusion of the unbanked
and the underbanked (fund transfers
to places and people without brick
and mortar banks), especially in
rural communities.
Control of own resources and
transactions. There is less reliance
on bank officials in how users access
funds or spend or move their money.
Better use of personal resources
through reduction in wasted time
by queuing up for branch services.

What funding sources and
mechanisms are generally used in
the growth of Fintech operations
in your jurisdiction?
Debt from banks and other financial
institutions, angel investors, venture
capital funds, private equity, grants
from non-governmental organisations
(e.g. UK Aid, Financial Sector

Deepening Zambia (FSD Zambia),
from government agencies (e.g. The
Rural Finance Expansion Programme
(RUFEP), personal savings and crowd
sourcing platforms.

From a regulatory perspective,
what are the key challenges
that Fintech players
may experience?
Regulation has not always kept up to
pace with Fintech innovations and
solutions. Fintech players must adhere
to regulations that are predominantly
tailored for players within the
“traditional” banking system. It is also
not unusual for Fintech players to have
to procure specific approvals from the
Bank of Zambia (regulator of financial
services) where the services proposed
to be offered in Zambia are not
subject to clear regulations under the
existing framework.
The continuous evolution of Fintech
also presents a steep learning curve for
regulators, particularly where a Fintech
player is looking to enter the Zambian
market and provide services in Zambia
through novel or emerging business
models and platforms.

Are there any ways in which
government and regulators are
paving the way for, or facilitating,
Fintech innovation?
In 2017, the Ministry of Finance launched
a Financial Sector Development
Policy with the aim of promoting a
well-developed and inclusive financial
system that supports efficient resource
mobilisation and investment for
sustainable economic development.
One of the notable measures under
the policy is the creation of an enabling
environment for technology-enabled
financial service delivery models that
provide for interoperability, such as
online-based financial services, agent
banking, mobile phone-based financial
services, and use of ATMs and Point of
Sale (PoS) facilities.
In the recently enacted Banking and
Financial Services Act 7 of 2017 (BFSA),
there is an express provision granting
the Bank of Zambia to authorise a
financial service provider to provide
banking and financial services without
relying on physical branches in order to
promote accessibility by unserved areas
to banking and financial services.

More recently the Bank of Zambia
enabled a local Fintech (Zazu) to
offer digital and financial services
as a digital-only bank by providing a
regulatory sandbox environment.
The Government has been implementing
the National Financial Switch project
which seeks to roll out the first-ever
local nationwide shared platform, that
facilitates interoperability of digital
payments throughout the country.
Phase one of the project which involved
switching ATM and PoS transactions from
the VISA platform to the local platform
was launched in 2019 and phase two
which will involve switching mobile
payments transactions is still ongoing.
The Government, through the Ministry
of Finance, also provides funding
to start-up Fintech companies and
small and mid-size enterprises (SMEs)
through the RUFEP.
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Does lack of regulation play a role in
your jurisdiction?

with respect to emerging Fintech business
models and aspects of digital banking.

Yes, the limited regulatory framework
supporting Fintech services presents a
challenge as it tends to be complicated and
costly for Fintech players to gain a better
understanding of the regulatory environment
they are expected to operate in.

There is a need for further regulatory
guidance to be provided for Fintech players
to support increased Fintech activity and
digital innovation in Zambia.

The BFSA, which primarily regulates
financial services, is perceived as being
better suited for traditional banking systems
and business models. Further, the National
Payment Systems Act 1 of 2007 and the
National Payment System Directives on
Electronic Money Issuance, 2018 are
sometimes limited in regulatory scope

Please describe how electronic
commerce and electronic
communications and transactions are
regulated in your jurisdiction.
Electronic commerce and electronic
communication and transactions in
Zambia are subject to the Electronic
Communications and Transactions Act 21 of
2009 and Information and Communication
Technologies Act 15 of 2009.

What CPs (including exchange
control, antitrust etc) and
business/market MACs are being
incorporated into Fintech transaction
documents?
CPs in Fintech transactions usually include:
(a) approval of the Bank of Zambia;
(b) approval of the Zambia Information and
Communications Technology Authority
(if applicable);
(c) approval of the Competition and
Consumer Protection Commission
(if applicable); and
(d) payment of property transfer tax in
the case of a transfer of shares or of
intellectual property.

Business/market MAC clauses tend to cover
the condition (financial or otherwise) of
the business, capitalisation requirements,
licence conditions, regulatory approvals
and compliance requirements, intellectual
property, liabilities and assets.

Which laws in your jurisdiction
address data protection and cyber
security and what are the common
practices in this regard?
Data protection is addressed by the
Electronic Communications and
Transactions Act 21 of 2009 and the
BFSA. Cyber security is addressed
by the Computer Crimes and Misuse
Act 13 of 2004.
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It is required by law and common practice
that data subjects, whose personal
information is collated, stored or used
by Fintech players, provide consent with
respect to the collation, storage, use and
transfer of information. Fintech players are
also required to comply with regulatory
requirements and standards associated
with the storage, use and transmission of
such information.

What strategies are you devising for
clients to protect their IP?
Strategies for protection of client IP include:
(a) securing the registration of any
registrable IP assets of the client with
appropriate government agencies;

(c) ensuring routine compliance with
Zambian IP legal requirements
contained in legislation such as the
Copyright and Performance Rights Act
Chapter 406 of the Laws of Zambia,
the Trade Marks Act Chapter 401 of
the Laws of Zambia and The Patents
Act 40 of 2016.

Are there any laws which will affect
the tax treatment of trading or
investing in Fintech products?
Generally, incentives/allowances that
may affect the tax treatment of trading or
investing in Fintech products are provided
for within the relevant tax laws.

(b) preparing legally sound contractual
agreements to protect the interests
of the client against third parties
including (any potential claims by
licensees, customers, employees or
independent agents associated with the
business); and
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BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek ways of improving it in a
meaningful manner.
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