
CONSTRUCTION 
& ENGINEERING
ALERT

10 NOVEMBER 2022

Know your termination regime: 
Terminating construction contracts

As a general principle, standard form construction 
contracts provide two features in their termination 
framework. Firstly, the standard form contracts will set 
out the grounds upon which a party may terminate 
the contract. Secondly, they will outline the procedure 
that ought to be followed for the lawful termination of 
the contract.
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The standard forms of contract 
(FIDIC, JBCC and NEC) provide that 
the right to terminate a contract 
is dependent on the occurrence 
or non-occurrence of a particular 
event/s (termination events). 

With respect to the termination 
process, the contract will clearly 
set out what steps are required 
to be taken by a party to validly 
terminate the contract. Generally, 
this process entails:

•  a notice of breach or default
being issued to the defaulting
party, allowing the defaulting
party limited time to remedy its
breach; and

•  should the breach not be
remedied in the period allowed
for in the breach/default notice,
the aggrieved party can proceed
to deliver a notice of termination,
at which point the contract is
lawfully terminated.

Standard form construction contracts 
are very specific as to the grounds 
upon which termination can take 
place, and the mechanism applied 
to terminate the contract, when and 
where it should be delivered, and to 
whom it should be delivered.

Accordingly, it is incumbent on 
the party wishing to terminate the 
contract to follow the prescribed 
procedure accurately.

An attempt to terminate a 
construction contract without 
complying with the grounds for 
termination and the prescribed 
procedures may amount to a 
repudiation of the contract.

More controversial is the right of 
an employer/client to terminate a 
contract at any time and without 
reason (at its convenience) by giving 
notice of such termination to the 
contractor.  An employer/client’s 
unfettered right to terminate for 
convenience will have major 
implications for a contractor, 
in particular in contracts of 
lengthy duration.

As a general principle, standard 
form construction contracts provide 
two features in their termination 
framework. Firstly, the standard 
form contracts will set out the 
grounds upon which a party may 
terminate the contract. Secondly, 
they will outline the procedure that 
ought to be followed for the lawful 
termination of the contract.

2022 
RESULTS

The Legal 500 EMEA 2022 recommended our 
Construction sector in Tier 2 for construction.

The Legal 500 EMEA 2022 recommended 
Clive Rumsey and Andrew van Niekerk as 
leading individuals for construction.

The Legal 500 EMEA 2022 recommended 
Joe Whittle, Timothy  Baker and 
Emma Dempster for construction.

In summary, parties should pay 
particular attention to the termination 
regime in a construction contract as it 
may have far reaching consequences 
for both employers/clients 
and contractors.
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BBBEE STATUS: LEVEL ONE CONTRIBUTOR

Our BBBEE verification is one of several components of our transformation strategy and we continue to seek 

ways of improving it in a meaningful manner.

PLEASE NOTE
This information is published for general information purposes and is not intended to constitute legal advice. 

Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr 

will accept no responsibility for any actions taken or not taken on the basis of this publication. 

JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.  

Dx 154 Randburg and Dx 42 Johannesburg.

T  +27 (0)11 562 1000   F  +27 (0)11 562 1111   E  jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.

T  +27 (0)21 481 6300   F  +27 (0)21 481 6388   E  ctn@cdhlegal.com

NAIROBI
Merchant Square, 3rd floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.

T  +254 731 086 649 | +254 204 409 918 | +254 710 560 114    

E  cdhkenya@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.

T  +27 (0)21 481 6400   E  cdhstellenbosch@cdhlegal.com

©2022  11703/NOV

CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com


