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Subject to certain exemptions and
exceptions, value-added tax (VAT) is
levied at the standard rate of 15% on
the supply of goods or services by a
vendor in the course or furtherance
of the vendor's enterprise. However,
the supply of an enterprise or

part of an enterprise as a going
concern may be subject to VAT at
the zero rate provided that certain
requirements, as stipulated in
section 11(1)(e) of the Value-Added
Tax Act 89 of 1991 (VAT Act), are
complied with.

In terms of section 11(1)(e), the supply
of an enterprise or part thereof, which
is capable of separate operation may
be subject to VAT at the zero rate,
provided that the seller and purchaser
are both registered vendors; the
supply consists of an enterprise

or part of an enterprise capable

of separate operation; the parties
agree in writing that the supply is a
going concern; the parties, at the
conclusion of the agreement, agree
in writing that the enterprise will be
an income earning activity on the
date of transfer; the assets necessary
for carrying on the enterprise are
disposed of to the purchaser; and

the parties agree in writing that the
consideration for the supply includes
VAT at the zero rate.

It follows that vendors selling
mixed-use fixed property or partially
tenanted fixed property need to
properly consider their entitlement to
apply VAT at the zero rate to the sale
of such properties.

Mixed-use properties are properties
used partly for making taxable
supplies and partly for making
non-taxable or exempt supplies, such
as a building that has commercial
or retail space on the ground floor
and residential accommodation on
the top floors. A partially tenanted
property is a fully commercial
property, but which is only partially
tenanted, meaning that part of the
property is vacant.

MIXED-USE PROPERTY

Where a building or property
comprises taxable retail areas and
exempt residential accommodation,
notwithstanding that part of

the property is used for exempt
purposes, the supply of the entire
property is deemed to be a taxable
supply in terms of section 8(16)

of the VAT Act. The proviso to
section 11(1)(e) provides that, where
goods are applied mainly for purposes
of an enterprise, and partly for other
purposes, the supply is deemed

to form part of the enterprise,
notwithstanding the proviso to the
definition of “enterprise”, which
excludes VAT exempt activities. It must
therefore be determined whether the
vendor can show that the property

is used ‘mainly” for the commercial
enterprise, to determine whether the
zero rate may be applied to the whole
transaction in accordance with the
proviso to section 11(1)(e).

Section 11(1)(e) does not prescribe
the basis upon which the use of the
goods for making taxable supplies

is to be determined. However,

in the South African Revenue
Service's (SARS) VAT Interpretation
Note 57 (IN57), which provides

some guidance on each of the
‘going concern” requirements, SARS
indicates that “mainly”, in this context,
means more than 50%. IN57 provides
an example which refers to “the area”
of a property. From IN57, SARS seems
to be of the view that where more
than 50% of the floor space is used for
commercial purposes, this indicates
that a property is used mainly for
taxable purposes.
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Notwithstanding what seems to be
SARS' view regarding the applicability
of floor space when determining

the use of fixed property, we note
that SARS' interpretation notes are
not law (see Commissioner for the
South African Revenue Service v
Marshall NO 2017 (1) SA 114 (SCA)).
The fact remains that the legislation
in this instance does not prescribe
the basis upon which the application
of the goods disposed of should

be determined, for the purpose of
establishing whether the goods

are used mainly for the purposes

of the enterprise. It follows that

any reasonable alternate method

of measurement, for example, a
measurement based on the extent
of taxable versus exempt revenue
derived from a property, is not
excluded. In this regard we note,
however, that in practice, SARS simply
applies the principles as set forth

in IN57 and, as such, generally only
considers the floor space or area of a
property and not the income derived

from it, for purposes of determining
its use or application. It seems that
SARS will simply continue to apply this
method of determination until such
time as it is formally disputed or until
IN57 is updated in this regard.

In order to achieve a middle ground,
vendors in this instance could
consider applying section 8(15) of

the VAT Act. Section 8(15) provides
for a supply to be apportioned
between zero rated and standard
rated components, where if separate
considerations had been payable, part
of the supply would be subject to VAT
at the standard rate and part at the
zero rate.

A vendor could accordingly seek to
apportion the selling price between
the taxable retail space and exempt
residential space, so as to enable
VAT to be levied at the zero rate

on the portion of the selling price
attributable to the retail area of the
property being sold. This is in line
with IN57 which provides that if the

goods are not used mainly for the
purpose of the enterprise, then the
portion of the consideration payable
for the property, which is used for
carrying on the enterprise, qualifies
for the zero rate in accordance with
section 8(15), and VAT at the standard
rate is therefore only payable on the
consideration for the remaining part
of the property.

PARTIALLY TENANTED PROPERTIES

In determining the application of
the zero rate to partially tenanted
properties, it is necessary to
consider the “income earning”
requirement applicable to the supply
of a going concern as provided by
section 11(1)(e).

With regard to the income earning
requirement, and specifically leasing
activities, IN57 stipulates that the
supply of a leasing activity must
consist of an underlying asset that is
the subject of a lease, together with
the contract of lease.
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SARS has previously stated that a
vendor that conducts a commercial
leasing activity cannot sell the rental
income earning enterprise as a zero
rated going concern if the leases are
terminated before the transfer takes
place. This is because the vendor
will only be selling a property and
the income earning activity is not
supplied together with the property.
It follows that where a vendor has a
partially tenanted building with lease
agreements in place in respect of
only part of the property, it will have
to be determined if the sale of the
whole property constitutes an income
earning activity.

SARS initially indicated in its

Practice Note 14 (withdrawn from

31 March 2010), that a property

could only be regarded as income
earning if tenanted 80% or more.
SARS then subsequently stated that
an occupancy level of more than 50%
is accepted. The level of occupancy
required for a leasing activity to be
regarded as a going concern has,

however, not been incorporated

in IN57. Despite this, SARS still seems
to apply the 50% occupancy level test
in practice. It follows that where a
property is more than 50% tenanted,
SARS will generally accept this as
being an income earning letting
enterprise which may be disposed of
as a going concern at the zero rate.

In the South African case of ITC 1622
[1996] 59 SATC 334 (N) the court
was required to determine whether
the sale of a property comprised the
transfer of an enterprise as a going
concern in terms of the provisions
of section 11(1)(e). Galgut, J stated
that the question of whether the
disposition in use was a going
concern was a question of hard fact
and depended on exactly what was
sold. It follows that, notwithstanding
what seems to be SARS practice
regarding the occupancy levels,

it remains that whether a letting
enterprise is disposed of is a question
of fact, and the occupancy level
should merely be considered

a quideline.

Consequently, it is arguable that a
lower occupancy level at the time of
transfer could also qualify as a letting
enterprise if it can be substantiated
that the occupancy level dropped
due to exceptional or temporary
circumstances, and the intention

of the parties at the time of the
conclusion of the agreement was

to dispose of and acquire a letting
enterprise, as opposed to disposing
only of an asset. So, for example,
even if a property is less than 50%
tenanted at the time of transfer,
where the property is commercial in
nature, and the property is available
for letting and actively marketed at
the time of transfer, then, on the basis
that it is the intention of the parties
to dispose of and acquire a letting
enterprise, and if the requirements of
section 11(1)(e) are met, the zero rate
should still apply.
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Each transaction must be considered
on the underlying facts and on its
own merits. However, it remains that
due to the current SARS practice,
where a property is less than 50%
tenanted, SARS may take the view
that only the sale of the portion of the
property that is tenanted constitutes

a going concern. In this instance,

the more conservative approach
would again be to apportion the
consideration in terms of section 8(15)
of the VAT Act and to account for VAT
at the zero rate on the consideration
attributable to the tenanted portion of
the property and at the standard rate
on the consideration attributable to
the vacant portion.

COMMENT

SARS generally gives due
consideration to the application of
the zero rate in respect of going
concern transactions and tends to
follow the guidance provided in
IN57 in this regard. As discussed
above, notwithstanding that neither
the floor-space method nor the
occupancy levels of a property are

prescribed methods of determination
for purposes of the application of
section 11(1)(e), and that IN57 is not
law, it remains that until such time

as SARS' practice as provided for in
IN57 is formally disputed, or another
policy document reflecting a change
in SARS’ practice is issued, it seems
that SARS will continue determining
the application of the zero rate in this
manner, without actually considering
the facts on a case-by-case basis.

It follows that vendors seeking to
dispose of mixed-use properties or
partially tenanted properties should
carefully consider their entitlement

to apply the zero rate under

section 11(1)(e) to the sale of the entire
property. If in doubt, such vendors
should consider taking a more
conservative approach by determining
whether they are able to apportion
the sales consideration to avoid the
risk of any penalties or interest that
may be levied by SARS on what it
deems to be the incorrect application
of the zero rate.

VARUSHA MOODALEY

IRt 2022
!Jil‘m)li RESULTS

EMEA

The Legal 500 EMEA 2022 recommended our
Tax & Exchange Control practice in Tier 2
for tax.

The Legal 500 EMEA 2022 recommended
Emil Brincker as a leading individual for tax.
The Legal 500 EMEA 2022 recommended
Mark Linington, Ludwig Smith,

Gerhard Bardenhorst, Stephan Spamer,

Howmera Parak and Jermone Brink for tax:
7

TAX & EXCHANGE CONTROL ALERT | 5



OUR TEAM

For more information about our Tax & Exchange Control practice and services in South Africa and Kenya, please contact:

0

Emil Brincker

Practice Head & Director:

Tax & Exchange Control

T +27 (0)11 562 1063

E emil.brincker@cdhlegal.com

Sammy Ndolo
Managing Partner | Kenya
T +254 731 086 649
+254 204 409 918
+254 710 560 114
E sammy.ndolo@cdhlegal.com

Lance Collop

Director:

Tax & Exchange Control

T +27(0)21 481 6343

E lance.collop@cdhlegal.com

Mark Linington

Director:

Tax & Exchange Control

T +27 (0)11 562 1667

E mark.linington@cdhlegal.com

Gerhard Badenhorst

Director:

Tax & Exchange Control

T +27 (0)11 562 1870

E gerhard.badenhorst@cdhlegal.com

Jerome Brink

Director:

Tax & Exchange Control

T +27 (0)11 562 1484

E jerome.brink@cdhlegal.com

Petr Erasmus

Director:

Tax & Exchange Control

T +27 (0)11 562 1450

E petr.erasmus@cdhlegal.com

Dries Hoek

Director:

Tax & Exchange Control

T +27(0)11 562 1425

E dries.hoek@cdhlegal.com

Alex Kanyi
Partner | Kenya
T +254 731 086 649
+254 204 409 918
+254 710 560 114
E alex.kanyi@cdhlegal.com

Heinrich Louw

Director:

Tax & Exchange Control

T +27 (0)11 562 1187

E heinrich.louw@cdhlegal.com

Howmera Parak

Director:

Tax & Exchange Control

T +27 (0)11 562 1467

E howmera.parak@cdhlegal.com

Stephan Spamer

Director:

Tax & Exchange Control

T +27 (0)11 562 1294

E stephan.spamer@cdhlegal.com

Tersia van Schalkwyk

Tax Consultant:

Tax & Exchange Control

T +27(0)21 481 6404

E tersia.vanschalkwyk@cdhlegal.com

Louis Botha

Senior Associate:

Tax & Exchange Control

T +27 (0)11 562 1408

E louis.botha@cdhlegal.com

Varusha Moodaley

Senior Associate:

Tax & Exchange Control

T +27(0)21 481 6392

E varusha.moodaley@cdhlegal.com

Tsanga Mukumba

Associate:

Tax & Exchange Control

T +27(0)11 562 1136

E tsanga.mukumba@cdhlegal.com




BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek
ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice.
Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr
will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.
Dx 154 Randburg and Dx 42 Johannesburg.

T +27(0)11562 1000 F +27(0)11562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 4816300 F +27(0)21 4816388 E ctn@cdhlegal.com

NAIROBI
Merchant Square, 3™ floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.
T +254 731086 649 | +254 204 409 918 | +254 710 560 114
E cdhkenya@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21481 6400 E cdhstellenbosch@cdhlegal.com

©2022 11596/0CT

CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com

CLIFFE DEKKER HOFMEYR

INCORPORATING
KIETI LAW LLP, KENYA


https://twitter.com/CDHLegal?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc/
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.cliffedekkerhofmeyr.com/en/news/
https://www.instagram.com/accounts/login/?next=/cdhlegal/

	Button 2: 
	Button 3: 
	Button 4: 
	Button 5: 
	Button 6: 
	Button 7: 


