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In the last few weeks, many

South Africans have been affected
by the extreme weather and
flooding around the country,
particularly in KwaZulu-Natal.
While government intervention is
required to alleviate the harm and
impact on affected South Africans,
effective alleviation of their plight
will require collaboration between
Government and civil society, such
as charitable organisations. For civil
society organisations, including
charities, to assist most efficiently,
it is crucial that our tax laws relieve
them of the tax burden that they
would otherwise incur, which in
South Africa is done by way of the
tax dispensation applicable to public
benefit organisations (PBOs).

In XY Mining v The Commissioner for
the South African Revenue Service
(Case No IT25390) (as yet unreported),
the Tax Court summarised this as
follows: “a PBO by designation exists
to relieve the state of certain burdens.
Accordingly, only those organisations
that qualify as PBOs should be
released from [the] tax burden. In this
regard the income tax legislation is
deliberate to grant PBOs retrospective
and or proactive PBO status; thus
resulting to [sic] tax exemption.”

In this article, we focus on the issue
of retrospective approval that the
court had to consider. We refer to the
respondent as either “Commissioner”
or “SARS".

FACTS

In the XY Mining case the taxpayer
(XY), applied in September 2018 for
approval as a PBO retrospectively
from 1 February 2016, as provided

for under section 30(3B) of the
Income Tax Act 58 of 1962 (Act).

The South African Revenue Service
(SARS) declined to grant retrospective
approval to XY from 1 February 2016
for the following reasons:

XY did not conduct any public
benefit activities (PBAs) since its
establishment and accordingly did
not qualify for tax exemption status
prior to 26 June 2018.

XY's trust deed did not comply
with all the requirements set out in
section 30 of the Act.

o XY was not compliant as its
compliance history showed
the 2017 to 2019 income tax
returns were outstanding as at
1 March 2020.

The matter was considered pursuant
to the court granting an order for
separation of issues in terms of

rule 33(4) of the Uniform Rules of
Court. In deciding the matter, the
court thus dealt with the question of
law and the interpretation of section
30(3B) of the Act separately from the
factual considerations.

JUDGMENT
The relevant provisions

Firstly, the court considered the

wording of section 30(3B) as it stood
at the time that XY's application was
brought, which stated the following:

“Where an organisation applies

for approval, the Commissioner
may approve that organisation for
the purposes of this section with
retrospective effect, to the extent that
the Commissioner is satisfied that
that organisation during the period
prior to its application complied
with the requirements of a ‘public
benefit organisation’ as defined in
subsection (1)
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The court also referred to

section 30(1) of the Act, where a PBO
is defined, amongst other things, as

‘a non-profit company ... or a trust ...
that has been incorporated, formed or
established in the Republic ... of which
the sole or principal object is carrying
on one or more public benefit
activities, where:

e all such activities are carried on
in @ non-profit manner and with
an altruistic or philanthropic
intent, and

e no such activity is intended to
directly or indirectly promote
the economic self-interest of
any fiduciary or employee of the
organisation, otherwise than by
way of reasonable remuneration
payable to that fiduciary
or employee ...

The definition also requires that the
PBAs are carried on by the PBO for
the benefit of, or are widely accessible
to, the general public at large,
including any sector thereof (other
than small and exclusive groups).

The court’s interpretation of the
relevant provisions

With reference to case law affirming
that legislative interpretation requires
one to consider the text of the
legislation as a whole, the court

held that the wording of section
30(3B) of the Act is unambiguous
and plain. According to the court,
the key issue that SARS had to
consider in granting the request

for retrospective approval was
whether XY complied with the PBO
requirements in section 30(1) of the
Act, “nothing less and nothing more”.

The court considered the wording

of the explanatory memorandum
(memo) outlining the rationale for the
inclusion of section 30(3B) in the Act,
which states, amongst other things,
that organisations that do not apply
promptly for PBO approval should
not be kept from “subsequently
seeking relief on a going forward
basis, because of concerns about the
potential tax liability from pre-existing
activities”. The memo also notes that
in exercising the discretion provided

for in section 30(3B), the intention
is that SARS consider “whether the
PBO was substantially within its given
Status in terms of the existing law".

Considering section 30(3B) of

the Act and the memo, the court
rejected SARS’ argument that XY's
compliance history and its trust deed’s
compliance with section 30(1) of

the Act could be taken into account
when considering the application

for retrospective approval. Notably,

it stated that “it is not open for the
Commissioner to write its own desired
sections within the setting of section
30(3B). The Commissioner’s wide
discretion cannot be translated to the
Commissioner reading in sections or
the law or what it thinks the law could
have said."

The court held that the subsequent
amendment to section 30(3B) of the
Act (after XY applied for retrospective
approval), which introduced a
compliance history requirement
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for retrospective approval to be
granted, only came into effect on
15 January 2020, long after XY's
application for PBO approval had
been brought. As XY's application
was brought before this date, SARS
could not apply the amended
section 30(3B) retrospectively.

The court concluded that XY's
application on the point of law
succeeded and made no order as
to costs.

COMMENT

The court’s judgment is encouraging
as it upholds the presumption that
legislation can generally not be
applied retrospectively, especially
where it would have adversely

affected a PBO carrying on important
public benefit activities. However,

in light of the amendment to

section 30(3B) in 2020, organisations
applying for retrospective approval
should note that the compliance
history of the organisation will likely
and can be considered by SARS for
applications submitted after the
amendment came into effect. The
compliance history of the organisation
is only relevant where an organisation
seeks retrospective approval as a PBO.
In other words, it is possible that an
organisation applying for prospective
and retrospective approval as a PBO,
is approved prospectively (from a
certain date going forward), but

not retrospectively.
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