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When the tax amendment bills are
released each year, there is generally
less excitement or anticipation
amongst tax advisers as to what

tax administration amendments

may be made. However, it is often
these amendments that affect a
broader spectrum of taxpayers,

and affect them in a very real and
practical manner.

Following on from our Tax &
Exchange Control alerts of

4 August 2022 and 19 August 2022, in
today’s alert, we discuss two of the
amendments included in the Draft
Tax Administration Laws Amendment
Bill (2022 Draft TALAB), pertaining

to understatement penalties (USPs)
and the tax compliance status

(TCS) provisions.

UNDERSTATEMENT PENALTIES AND
THE EMPLOYMENT TAX INCENTIVE

In our 2022 Special Edition Budget
Speech Alert, we explained that the
rationale behind the introduction of
the employment tax incentive (ETI)

in 2014, was to address high rates of
unemployment among South Africa’s
youth. However, after potential abuse
of the ETI was identified, amendments
were made to the ETI legislation

in 2021, which came into effect earlier
this year. Following this, a further
amendment is proposed, which
would affect employers who claim
the ETI, and whose ETI claims are
audited by the South African Revenue
Service (SARS).

The Draft Memorandum on

the Objects of the Draft Tax
Administration Laws Amendment
Bill, 2022 (Draft Memo), states that
in view of the abuse of the ETI

that has been encountered it is
proposed that the Employment Tax
Incentive Act 26 of 2013 (ETIA) be
amended to facilitate the imposition
of USPs on ETI reimbursements
improperly claimed. It notes this
would be achieved by classifying
ETI reimbursements as refunds for
purposes of the Tax Administration
Act 28 of 2011 (TAA), and specifically
as refunds for tax purposes of the
USP provisions.

In terms of the 2022 Draft TALAB,
section 221 of the TAA and

section 10 of the ETIA are proposed
to be amended, with effect from

1 September 2022, meaning that
the proposed amendment will apply
retrospectively. It is unclear whether
SARS will interpret this provision to
mean that USPs can be imposed
where any additional assessment is

issued after the implementation date,

or whether it will only apply where the
ETl is claimed from 1 September 2022
onwards - it is hoped that this is
clarified. It would be unreasonable,

if after the amendment, employers
who claimed the ETI in periods prior
to the implementation date face the
risk of USPs being imposed, whereas
employers that have been audited

by SARS for claiming the ETl in

these prior periods, do not face the
same risk.

TCS SYSTEM

Section 256 of the TAA sets out the
rules regarding obtaining TCS letters.
The practical importance of the TCS
rules is that it has implications for
taxpayers in the private and public
sector context. In the public sector,
entities applying to government for a
tender would often need to be able
to confirm their TCS for the purposes
of the tender. Similarly, it is becoming
more common for taxpayers to
provide their customers with TCS
letters indicating that they are in good
standing, before such customers
would be willing to enter into

TAX & EXCHANGE CONTROL ALERT | 2


https://www.cliffedekkerhofmeyr.com/en/news/publications/2022/Practice/Tax/tax-and-exchange-control-alert-19-august-article-on-the-two-pot-retirement-system.html
https://www.cliffedekkerhofmeyr.com/en/news/publications/2022/Practice/Tax/tax-and-exchange-control-alert-4-august-More-change-afoot-but-less-than-expected.html
https://www.cliffedekkerhofmeyr.com/en/news/publications/2022/Practice/Tax/tax-and-exchange-control-alert-19-august-article-on-the-two-pot-retirement-system.html
https://www.cliffedekkerhofmeyr.com/export/sites/cdh/en/news/publications/2022/Practice/Tax/Downloads/Special-Edition-Budget-Speech-Alert-23-February-2022.pdf

TAX & EXCHANGE CONTROL
ALERT

More or less admin?
A closer look at

some of the 2022
TALAB proposals

CONTINUED

contracts with them or before paying
them. However, from reading the
Draft Memo, it appears that potential
abuse has been identified and for this
reason an amendment to section 256
of the TAA is proposed. Specifically,
the Draft Memo states the following:

SARS has noted increased

abuse of the tax compliance
status system. Taxpayers that

are economically active may

file nil or otherwise inaccurate
returns to meet the requirement
that there be no outstanding
returns, amongst other abuses,
for them to be indicated as tax
compliant on the system. As
part of the Budget Review, it was
proposed that approaches to
ensuring that the tax compliance
system provides a more accurate
reflection of the actual tax
compliance status of taxpayers
be investigated. As a preliminary
Step in combatting the abuse,

it is proposed that the Tax

Administration Act be clarified
that SARS has the right to revoke
third party access to a taxpayer’'s
tax compliance status should

it be suspected at any point

in time that the taxpayer’s tax
compliance status is in question
due to fraud, misrepresentation
or non-disclosure of material
facts. Taxpayers will continue

to be given at least 10 business
days’ notice to respond to SARS’
concerns before revocation takes
place. As a further precautionary
measure, it is proposed that

the tax compliance status of

a taxpayer also include an
indication that a taxpayer is

a newly registered taxpayer
between the dates that third
party access to the system is
provided and the date that the
taxpayer reaches the date for the
submission of a return or making
of a payment in respect of any of
the taxes for which the taxpayer

is registered, or submitted a
return or made a payment prior
to such date. Users of the tax
compliance status will thus be
aware that the status is not based
on actual returns or payments
and that additional due diligence
may be required.

While we note the potential abuse
identified by SARS, it is hoped that

if the proposed amendment comes
into effect, it will not have an adverse
impact on taxpayers’ ability to
conduct their business and potentially
lose out on tenders and business
from customers, solely because SARS
incorrectly concludes in a particular
instance that there was fraud,
misrepresentation or non-disclosure
of material facts.

LAST CHANCE TO COMMENT

Persons interested in submitting
comments on these or any other
proposed amendments, must note
that the last day to submit comments
is Monday, 29 August 2022.

LOUIS BOTHA
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