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Kustingsbrief bond and its use today

A “Kustingsbrief" is a special type of mortgage bond
passed to secure the purchase price, or the balance
thereof, due to the seller/owner of immovable
property. This usually applies in situations where a
purchaser is unable to obtain loan approval from a
REAL ESTATE LAW financial institution and the purchaser then finances
the transaction through registering a bond in favour of
ALERT any third party that has lent and advanced money to
the purchaser to secure the purchase price or balance
thereof, which can include the seller.
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This type of bond must be registered
simultaneously with the registration
of the transfer of the property to
secure the mortgagee for payment of

changes the wording of the “cause
of debt” clause from an ordinary
mortgage bond. This wording

will thus indicate that the bond is
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A “Kustingsbrief” is a special type of
mortgage bond passed to secure
the purchase price, or the balance
thereof, due to the seller/owner of
immovable property. This usually
applies in situations where a
purchaser is unable to obtain loan
approval from a financial institution
and the purchaser then finances
the transaction through registering
a bond in favour of any third party
that has lent and advanced money
to the purchaser to secure the
purchase price or balance thereof,
which can include the seller.

the purchase price with the property
as the mortgagee’s security, i.e. the
property is mortgaged in favour of the
party who has advanced the money
to the purchaser.

In today's stressed economic climate,
especially after the COVID-19
pandemic, it has become increasingly
difficult for purchasers to secure
finance from financial institutions,
leaving few options available to them.
The Kustingsbrief may prove useful
as an alternative option to purchasers
should a willing mortgagee or seller
consent to such a mortgage loan

and wish to enjoy the added security
offered by a Kustingsbrief.

A Kustingsbrief bond does not differ

indeed a Kustingsbrief.

THE TRADITIONAL FORM OF
A KUSTINGSBRIEF HAS THREE

DISTINCTIVE CHARACTERISTICS:
1.

the cause of debt was for
securing the purchase
price or the balance of the
purchase price;

it had to be registered
simultaneously with the
registration of the transfer of
the immovable property over
which the Kustingsbrief was
to be registered; and

it could only be registered
in favour of the seller of the
immovable property.

LBGAL
500

The Legal 500 EMEA 2022 recommended
our Real Estate Law practice in Tier 1 for
real estate.

The Legal 500 EMEA 2022 recommended
William Midgley, Lucia Erasmus and
John Webber as leading individuals

for real estate.

The Legal 500 EMEA 2022 recommended
Siméne Franks, Muhammad Gattoo and
Samantha Kelly for real estate. d

from an ordinary mortgage bond that
secures a loan for money, except that
the installments on the repayment of
the bond are representative of either

the full purchase price or the balance
of the purchase price, which then

In today’s economic climate, and

in the more modern form of a
Kustingsbrief, the third characteristic
has fallen away and a Kustingsbrief
does not necessarily have to be
registered in favour of the seller of

REAL ESTATE LAW ALERT | 2



REAL ESTATE LAW
ALERT

Kustingsbrief bond
and its use today

CONTINUED

the immovable property, but can
also be registered in the name of any
third party who advances money

to the purchaser for the purchase
price or the balance thereof. The
first and second characteristics are
still applicable.

ADVANTAGES OF A KUSTINGSBRIEF

There are some advantages to using
this method of financing, the most
obvious being that a purchaser who
does not obtain loan approval from
a financial institution can still have
the opportunity to purchase the
immovable property by obtaining
finance from either the seller or any
other third party.

Another advantage is that the interest
rate can be negotiated between

the purchaser and the mortgagee.
However, it is important to note that
when a Kustingsbrief is registered
and interest is indeed payable,

the mortgagee must then register

as a credit provider in terms of
section 40(1) of the National Credit
Act 34 of 2005.

The mortgagee will also have a
preferential claim in the event that

the purchaser’s estate is sequestrated,

and thus the provisions of section 88
of the Insolvency Act 24 of 1936 are
not applicable. Section 88 stipulates
that a mortgage bond passed to
secure a debt should be lodged with
the Registrar at the relevant Deeds
Registry within two months after

the debt was incurred. Should the
mortgage bond not be lodged within
this time period, the mortgagee will
not have a preferential claim should
the purchaser be declared insolvent
within six months after lodgement.

A Kustingsbrief is, however, exempt
from the applicability of section 88.

Because a Kustingsbrief is
simultaneously registered with the
transfer of the immovable property,
it will be considered as a first bond,
giving the mortgagee preference
over any other bond holders. It can,
however, also be registered as a
second bond if the second bond is
registered simultaneously with the
transfer of the immovable property
into the name of the purchaser

as well.

Parties to such agreements should
bear in mind that should interest be
agreed upon between the purchaser
and the mortgagee, it could delay

the process if the mortgagee is not a
registered credit provider as they will
first need to apply to become one and
receive the necessary approval.

Should the mortgagee be the seller,
this method of financing may result
in the seller becoming frustrated at
the time it takes to secure the full
purchase price (or balance thereof)
as the seller will not receive the funds
immediately but rather over time in
the agreed installments.

Considering the above, a Kustingsbrief
is an option for a purchaser to
consider if they cannot obtain

loan approval from a financial
institution but still wish to purchase
the immovable property and if the
purchaser is fortunate enough to
convince the seller or find a third
party to enter into this method

of financing.

LUTFIYYA KARA
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Energy
Performance
Certificate

Energy Performance
Certificate (EPC) is

an official document
issued by an accredited
body*, indicating the
energy performance of
a specific building.
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An EPC is valid for five years and needs to be
renewed before it expires.

Non-residential buildings in South Africa will be
required to submit and display and EPC, or risk a
R5 million fine, five years in prison, or both.

All non-residential buildings must have a publicly
displayed SANS 1544 certificate at the entrance
of the building if:

I m? The total net floor area is equal to or
greater than:

e 1000m? (for state-owned buildings).

e 2000m? (for private-owned buildings).

¢ The building has not undergone major
el renovations in the last two years.

e The building is used predominantly for
one of the following purposes:
Office space | Entertainment | Place of
instruction | Theatrical activities |
Indoor sports | Public assembly

The deadline for
placing an EPC
certificate in the
above-mentioned
buildings is

8 December 2022.

* As accredited by the South African National Accreditation System (SANAS) as an approved inspection
body (IB) to audit the information of a building and issue an Energy Performance Certificate.
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BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek
ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice.
Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr
will accept no responsibility for any actions taken or not taken on the basis of this publication.
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