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and Baroque Medical (Pty) Ltd
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based on her refusal to vaccinate
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The facts in this matter are relatively
simple. The Respondent, a supplier
of medical devices, implemented a
compulsory COVID-19 vaccination
policy for its staff and the Applicant
refused to comply with the policy
based on “medical, personal and
religious reasons”. It is apposite to
note that the Applicant’s medical
grounds remained unsubstantiated
at all stages in the process, and
the Commissioner found that her
objections on personal and religious
grounds did not have any merit.
Consequently, she was retrenched on
the basis of operational requirements.
After assessing the evidence and
arguments submitted by both parties,
the Commissioner concluded that the
Respondent had made out a case for
the retrenchment process that it had
embarked upon.
“The rationale for the decision to
impose a mandatory vaccination
policy is clear: in supplying medical
products to a number of medical
disciplines, the Respondent
engages with hospitals and
medical practitioners.

Accordingly, to safeguard its own
employees and ensure that the
operations of the employer are
not severely affected by absences
as a result of staff contracting the
COVID-19 virus, and that those
entities and individuals that had
contact with staff members of
the employer are adequately
protected, it embarked on a
risk assessment which made
it apparent that a mandatory
vaccination policy had to
be imposed.”
The risk assessment conducted by
the company, as well as the policy
itself, were never challenged by
the Applicant. Since the employer’s
evidence in this regard remained
unchallenged, it was accepted by the
Commissioner, who stated that he
was satisfied that the Respondent had
shown that the implementation of a
mandatory vaccination policy was a
justifiable operational requirement.

PROCEDURAL FAIRNESS AND
EMPLOYMENT ALTERNATIVES
The procedural fairness of the
Applicant’s dismissal was not
challenged. With regard to the
substantive fairness of her dismissal,
the only challenge was that the
Respondent did not adequately
consider alternatives to retrenchment.
In this regard, the Respondent’s
evidence was that, for whatever
alternative position the employer
could have considered for the
Applicant, the requirement of
vaccination remained the same.
Although the Respondent considered
the option of allowing the Applicant
to work from home, this was not
a reasonable alternative since her
duties necessitated her presence at
the office.
The Commissioner held that the
consequence of the Applicant’s
decision not to comply with the
Respondent’s mandatory vaccination
policy was that she was not able to
continue the performance of her
duties and that the Respondent
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had thus not “committed any
wrongdoing in its decision to
terminate the Applicant’s services by
reason of operational requirements”.
Consequently, the Commissioner
held that her dismissal was
substantively fair.
SEVERANCE PAY
The final issue that the Commissioner
considered was whether the Applicant
was entitled to severance pay. In
this regard, section 41(2), read
together with section 41(4), of the
Basic Conditions of Employment
Act 75 of 1997 (BCEA) was considered.
It provides that an employee who
unreasonably refuses to accept
an employer’s offer of alternative
employment with that employer
or any other employer, is not
entitled to severance pay in terms of
section 41(2).
In determining the issue, the
Commissioner referred to Astrapak
Manufacturing Holdings (Pty) Ltd t/a
East Rand Plastics v Chemical, Energy,
Paper, Printing, Wood and Allied
Workers Union [2013] 12 BLLR 1194
(LAC), in which the court considered

a previous examination of the scope
of section 41(2), read together
with section 41(4), of the BCEA, by
Zondo JP (as he was then) in Irvin and
Johnson Ltd CCMA [2006] 27 ILJ 935
(LAC), [2006] 7 BLLR 613 (LAC) at 16:
“In a further analysis of the scope
of the section, Zondo JP held
that there was no basis by which
an employee could obtain both
severance pay and alternative
employment. There was however
a case where the employee would
get neither severance pay nor
alternative employment:
‘Where he has himself to blame
because he has acted unreasonably
in refusing the offer of alternative
employment.’ (at para 45).”

In considering the present matter, the
Commissioner held that the different
condition was the vaccination
requirement, which, given the
Respondent’s operations, became an
operational requirement. Accordingly,
the Applicant had the choice to
vaccinate and retain her employment.
However, she refused to vaccinate and
her refusal to do so had no merit and
was accordingly unreasonable.
In light of the above, the
Commissioner held that it would
be grossly unfair to expect the
Respondent to pay any severance pay
in the circumstances.
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The Commissioner then referred
to Freshmark (Pty) Ltd v CCMA and
Others [2003] 6 BLLR 521 (LAC), in
which the court held that an offer
by an employer to an employee of
his or her position on different terms
constitutes an offer of alternative
employment – it is the employment
that should be alternative, not
the position.

EMPLOYMENT LAW ALERT | 3

OUR TEAM
For more information about our Employment Law practice and services in South Africa and Kenya, please contact:
Aadil Patel
Practice Head
Director
T +27 (0)11 562 1107
E aadil.patel@cdhlegal.com
Anli Bezuidenhout
Director
T +27 (0)21 481 6351
E anli.bezuidenhout@cdhlegal.com
Jose Jorge
Director
T +27 (0)21 481 6319
E jose.jorge@cdhlegal.com
Fiona Leppan
Director
T +27 (0)11 562 1152
E fiona.leppan@cdhlegal.com
Gillian Lumb
Director
T +27 (0)21 481 6315
E gillian.lumb@cdhlegal.com
Imraan Mahomed
Director
T +27 (0)11 562 1459
E imraan.mahomed@cdhlegal.com
Bongani Masuku
Director
T +27 (0)11 562 1498
E bongani.masuku@cdhlegal.com
Phetheni Nkuna
Director
T +27 (0)11 562 1478
E phetheni.nkuna@cdhlegal.com

Desmond Odhiambo
Partner | Kenya
T +254 731 086 649
+254 204 409 918
+254 710 560 114
E desmond.odhiambo@cdhlegal.com
Hugo Pienaar
Director
T +27 (0)11 562 1350
E hugo.pienaar@cdhlegal.com
Thabang Rapuleng
Director
T +27 (0)11 562 1759
E thabang.rapuleng@cdhlegal.com
Hedda Schensema
Director
T +27 (0)11 562 1487
E hedda.schensema@cdhlegal.com
Njeri Wagacha
Partner | Kenya
T +254 731 086 649
+254 204 409 918
+254 710 560 114
E njeri.wagacha@cdhlegal.com
Michael Yeates
Director
T +27 (0)11 562 1184
E michael.yeates@cdhlegal.com
Mohsina Chenia
Executive Consultant
T +27 (0)11 562 1299
E mohsina.chenia@cdhlegal.com

Faan Coetzee
Executive Consultant
T +27 (0)11 562 1600
E faan.coetzee@cdhlegal.com
Jean Ewang
Consultant
M +27 (0)73 909 1940
E jean.ewang@cdhlegal.com

OUR TEAM
For more information about our Employment Law practice and services in South Africa and Kenya, please contact:
Asma Cachalia
Senior Associate
T +27 (0)11 562 1333
E asma.cachalia@cdhlegal.com
Jordyne Löser
Senior Associate
T +27 (0)11 562 1479
E jordyne.loser@cdhlegal.com
Tamsanqa Mila
Senior Associate
T +27 (0)11 562 1108
E tamsanqa.mila@cdhlegal.com

Biron Madisa
Associate
T +27 (0)11 562 1031
E biron.madisa@cdhlegal.com

Christine Mugenyu
Associate | Kenya
T +254 731 086 649
T +254 204 409 918
T +254 710 560 114
E christine.mugenyu@cdhlegal.com

Dylan Bouchier
Associate
T +27 (0)11 562 1045
E dylan.bouchier@cdhlegal.com

Peter Mutema
Associate | Kenya
T +254 731 086 649
+254 204 409 918
+254 710 560 114
E peter.mutema@cdhlegal.com

Abigail Butcher
Associate
T +27 (0)11 562 1506
E abigail.butcher@cdhlegal.com

Kgodisho Phashe
Associate
T +27 (0)11 562 1086
E kgodisho.phashe@cdhlegal.com

Rizichi Kashero-Ondego
Associate | Kenya
T +254 731 086 649
T +254 204 409 918
T +254 710 560 114
E rizichi.kashero-ondego@cdhlegal.com

Tshepiso Rasetlola
Associate
T +27 (0)11 562 1260
E tshepiso.rasetlola@cdhlegal.com
Taryn York
Associate
T +27 (0)21 481 6314
E taryn.york@cdhlegal.com

BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek
ways of improving it in a meaningful manner.
PLEASE NOTE
This information is published for general information purposes and is not intended to constitute legal advice.
Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr
will accept no responsibility for any actions taken or not taken on the basis of this publication.
JOHANNESBURG
1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.
Dx 154 Randburg and Dx 42 Johannesburg.
T +27 (0)11 562 1000 F +27 (0)11 562 1111 E jhb@cdhlegal.com
CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27 (0)21 481 6300 F +27 (0)21 481 6388 E ctn@cdhlegal.com
NAIROBI
Merchant Square, 3rd floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.
T +254 731 086 649 | +254 204 409 918 | +254 710 560 114
E cdhkenya@cdhlegal.com
STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27 (0)21 481 6400 E cdhstellenbosch@cdhlegal.com
©2022 11110/MAY

CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com

