
The jury’s still out on the nature of 
security cessions, but let’s consider the 
effect on liquidation

In Grobler v Oosthuizen 2009 (5) SA 500 (SCA), the 
Supreme Court of Appeal (SCA) considered the nature 
of security cessions and found that there are two 
opposing theories in our law – the pledge theory 
and the outright cession theory. The court found it 
unnecessary to resolve these diverging theories and 
instead, found that the nature of a security cession 
is to be determined using the expressed intention of 
the parties. 
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Thirteen years later the same question 
arose in Engen Petroleum Ltd v 
Flotank Transport (Pty) Ltd (876/20) 
[2022] ZASCA 98 (21 June 2022) 
with the twist that the answer 
would determine the legal position 
of a cessionary in the context of 
liquidation of the cedent. 

In this case, Engen Petroleum Limited 
(Engen) sought to enforce its rights 
acquired in terms of a security cession 
concluded with Windsharp Trading 
Proprietary Limited (Windsharp). In 
terms of the cession, Windsharp 
ceded its book debts together with 
its reversionary rights to Engen. The 
ceded rights included debts owed 
to Windsharp by Flotank Transport 
Proprietary Limited (Flotank). After 
concluding the cession, Windsharp 
was placed under liquidation. 
However, prior to the order of 
liquidation becoming final, Engen 
provided Flotank with written notice 
of the cession, together with a notice 

of intention to claim in terms of the 
cession. In response, Flotank required 
Engen to provide it with a copy of 
the cession. Following Engen’s failure 
to do so, Flotank made a number of 
payments due by it, to Windsharp 
directly. On the basis that Windsharp 
had ceded its book debts as security, 
Engen applied to the High Court for 
an order that Flotank pay Engen the 
amounts it had paid to Windsharp. 
Flotank opposed the application 
on the grounds that following the 
liquidation of Windsharp, the ceded 
book debts reverted to the liquidators 
and Engen became a secured 
creditor, as such Engen’s claim was 
against Windsharp’s liquidators. In 
addition, Flotank contended that 
since Engen had failed to provide 
it with the cession relied upon, no 
proper perfection of the cession 
had occurred. The High Court found 
that the notice of cession had been 
sufficient to indicate Engen’s rights, 
however, pursuant to the liquidation, 

the claim to the ceded rights lay with 
the liquidators of Windsharp because 
the cession amounted to a pledge. 
In the SCA, Engen argued that in 
consequence of reversionary rights 
forming part of the ceded rights, the 
agreement constituted an outright 
cession as opposed to a pledge.      

The SCA explained the opposing 
theories, noting that under the 
pledge theory, a debt is pledged 
to the cessionary and the cedent 
retains reversionary interests in the 
debt. Consequently, only the right to 
enforcement on non-payment by the 
debtor is ceded. However, an outright 
cession constitutes a transfer of all 
rights relating to the ceded debt and 
an undertaking (pactum fiduciae) 
that the cessionary will re-cede the 
debt to the cedent once the secured 
debt is discharged is superimposed. 
Consequently, the cedent will have no 
direct interest in the ceded right but 
instead have a personal claim against 
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the cessionary for the re-cession of 
the ceded rights upon discharge of 
their secured debt. It is established 
in our law that cession constitutes 
the transfer of a right, thus, the crux 
of the debate regarding the nature 
of security cessions centres on the 
extent of the rights transferred. 
Under the pledge construction, only 
enforcement rights are ceded and 
the substance of the right is retained 
by the cedent. Whereas under the 
outright cession theory, the entirety of 
the rights relating to the ceded debt 
are transferred. The court referred 
to its earlier decision in Grobler and 
held that while the pledge theory is 
accepted as the default position and 
that a security cession is deemed 
to resemble a pledge unless the 
parties intend otherwise, our law still 
recognises both theories. Further, it 
confirmed that the real nature of a 
security cession will be determined 
by the intention of the parties as 
recorded in the cession. 

The court found that the agreement 
between Engen and Windsharp 
constituted an outright cession given 
that the debt and the reversionary 
rights were ceded. Therefore, the 
effect of an outright cession is that 
it immediately transfers the ceded 
rights, being the debt and the 
reversionary rights thereto, to the 
estate of the cessionary. Accordingly, 
the ceded rights were an asset in 
the estate of Engen and Flotank was 
obliged to make payments to Engen 
on receipt of the notice of cession. 
It follows from the order requiring 
Flotank to make the payments 
to Engen, that the ceded rights 
being assets in the estate of Engen 
would have been unaffected by the 
liquidation of Windsharp. In contrast, 
the effect of a security cession taking 
the pledge construction on liquidation 
is that it renders the cessionary a 
secured creditor forming part of the 
concursus creditorum and the ceded 
rights are dealt with in terms of the 

legislation applicable to liquidation. 
The Insolvency Act 24 of 1936 
provides that a secured creditor 
is entitled only to the proceeds of 
realising the ceded rights unless they 
have included reliance on the free 
residue for the balance of their claims 
in terms of section 89 of the Act. As 
such, parties to a security cession 
taking the pledge construction, 
cannot validly agree to vary the 
position of the cessionary or their 
distribution rights in respect of the 
insolvent estate. Accordingly, as a 
secured creditor, the cessionary’s 
claim will be subject to the laws 
applicable to liquidation, and the total 
value recoverable will be limited to the 
value received pursuant to realisation 
of the ceded rights. 
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When funding a high risk borrower 
or in the context of limited recourse 
funding, it is worthwhile considering 
security in the form of an outright 
cession incorporating a pactum 
fiduciae in order to manage the 
liquidation risk. Most funding 
transactions are structured to 
incorporate the pledge construction 
of the security cession as lenders are 
ordinarily interested only in the right 
to enforcement on non-performance 
by the debtor as opposed to entirely 
stepping into the cedent’s shoes in 
respect of the ceded debt. However, 
this case indicates that an outright 
security cession can be the more 
favourable option where there is high 
liquidation risk. This is so, particularly 
where little administrative burden 
would be placed on the cessionary in 
consequence, for instance a cession 

of proceeds insurance policies. 
The position would be different in 
the context of cession of securities 
which would in contrast require 
more involvement on the part of the 
cessionary in its capacity as a holder 
of such securities.   

Our law provides that the intention of 
the parties, as evidenced by the facts, 
will determine the nature of a security 
cession. This case illustrates the 
bilateral nature of security cessions in 
our law and highlights the disparate 
legal effects of the two types of 
security cession on liquidation of a 
cedent. Where parties have concluded 
an outright cession incorporating a 
pactum fiduciae, the ceded rights 
are immediately transferred to the 
estate of the cessionary and remain 
unaffected by liquidation of the 

cedent. However, where the security 
cession takes the pledge construction, 
in the event of the liquidation of the 
cedent, the ceded rights form part 
of the liquidated estate, available 
for distribution by the liquidator 
in accordance with the applicable 
legislation. Evidently, the nature of the 
cession has significant consequences 
on the position of the cessionary in 
the event of the cedent’s liquidation 
as it determines the extent of 
their protection.  

KUDA CHIMEDZA AND 
ROXANNE WEBSTER
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