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"The apparent anomaly that an
unlawful act can produce legally
effective consequences is not one
that admits easy and consistently
logical solutions.” — Froneman J in
the case of Bengwenyama Minerals
(Pty) Ltd and Others v Genorah
Resources (Pty) Ltd and Others.

The Supreme Court of Appeal
(SCA), in the case of Sekoko
Mametja Incorporated Attorneys v
Fetakgomo Tubatse Local Municipality
(Case No. 60/2021) [2022] ZASCA
28 (18 March 2022) was faced with
the question of whether a service
provider contracted through a
tender bid which has been declared
void ab initio, is entitled to payment
for services rendered under the
void contract.

In this case, the Fetakgomo Tubatse
Local Municipality published an
invitation to tender for the provision of
debt collection services for a period
of three years. Sekoko Attorneys
submitted a tender to provide the
debt collection services and was

duly awarded it by the municipality.
The municipality provided Sekoko
Attorneys with a list of debtors from
whom to recover outstanding debts.
Sekoko Attorneys collected the

sums owed to the municipality and
issued invoices to the municipality for
payment for the services rendered.

Pursuant to the issuing of the
invoices, the municipality came to
the realisation that Sekoko Attorneys
had in fact not complied with the
tender bid requirements as it had
failed to provide an original valid tax
certificate and a valid central supplier
database report. The municipality,

in line with the contentious
Gijima-principle, under the principles
of legality, launched a review of its
own decision to award the tender

at the Limpopo Division of the High
Court. Sekoko Attorneys launched a
counter application for payment of
the outstanding invoices for services
rendered to the municipality under
the contract.

The court a quo, under the auspices

of section 172(1)(a) of the Constitution,

which empowers it to declare any
law or conduct that is inconsistent
with the Constitution as invalid

to the extent of its inconsistency,
found that the tender was in fact
inconsistent with the Constitution

and therefore unlawful and invalid.
Moreover, the court a quo found
that Sekoko Attorneys could not be
allowed to derive a benefit from the
unlawful contract and dismissed the
counter application.

SCA FINDING

In the SCA, Sekoko Attorneys argued
that, to the extent that the contract
was declared void ab initio, it was
incumbent on the court to invoke the
provisions of section 172(1)(b) of the
Constitution, which allow the court
to consider, within its discretion,
whether or not to make an order
which is just and equitable in the
circumstances, which the court a quo
had failed to do.

The SCA, placing reliance on case
law, agreed with Sekoko Attorneys.
The SCA held that there are
circumstances in which a court,
within its discretion, must preserve
the rights that have already accrued
to a party at the time when the
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agreement is declared invalid. This
was the case in these circumstances
as the municipality had derived the
full benefit of the services of Sekoko
Attorneys. The municipality had not
complained about the effectiveness
of Sekoko Attorneys’ services, nor did
it dispute its entitlement to be paid for
the services rendered.

The SCA therefore found that

it was just and equitable in the
circumstances to order the
municipality to make payment

to Sekoko Attorneys an amount
equivalent to that which it would have
been entitled under the void tender.
In reaching this conclusion, the court
was unequivocal about the fact that
it clearly could not enforce payment
under a void tender, but it could
consider whether an amount should
be paid on the basis that it was just
and equitable for the municipality to
do so.

[t must be emphasised that this

case law should not be used as a
ticket to award irregular tenders and
subsequently review them under the
principle of legality with the safeguard
that the service provider will receive
payment for the benefit derived by the
public body.

As held by the SCA, if properly
examined and considered, the facts
of each matter will often reveal which
remedy is appropriate and necessary.
After all, it is as Froneman J said, “The
law often is a pragmatic blend of logic
and experience.”

NOMLAYO MABHENA AND
THABILE FUHRMANN

ONLINE SHORT COURSE

THE PROMOTION
AND PROTECTION
OF INVESTMENT
IN AFRICA

Presented by CDH in
collaboration with Faculty of
Law, University of Pretoria

The online short course is focused
on international investment law

and standards of protection under
investment treaties and agreements.

Tuesday, 3 May to
Thursday, 23 June 2022

@ 18h00 to 20h30 (CAT)

ENTERPRISES

University of Pretoria

&

CLICK HERE
FOR MORE
INFORMATION

DISPUTE RESOLUTION ALERT | 3


https://bit.ly/3DrtLSz

OUR TEAM

For more information about our Dispute Resolution practice and services in South Africa and Kenya, please contact:

Tim Fletcher

Chairperson

Practice Head

Director

T +27(0)11 562 1061

E tim.fletcher@cdhlegal.com

Timothy Baker

Director

T +27(0)21 481 6308

E timothy.baker@cdhlegal.com

Eugene Bester

Director

T +27(0)11 562 1173

E eugene.bester@cdhlegal.com

Jackwell Feris

Sector Head

Industrials, Manufacturing & Trade
Director

T +27 (0)11 562 1825

E jackwell.feris@cdhlegal.com

Thabile Fuhrmann

Joint Sector Head

Government & State-Owned Entities
Director

T +27(0)11 562 1331

E thabile.fuhrmann@cdhlegal.com

Anja Hofmeyr

Director

T +27(0)11 562 1129

E anja.hofmeyr@cdhlegal.com

Tobie Jordaan

Sector Head

Business Rescue, Restructuring
& Insolvency

Director

T 427 (0)11 562 1356

E tobie.jordaan@cdhlegal.com

Corné Lewis

Director

T +27(0)11 562 1042

E corne.lewis@cdhlegal.com

Richard Marcus

Director

T +27(0)21 481 6396

E richard.marcus@cdhlegal.com

Burton Meyer

Director

T +27(0)11 562 1056

E burton.meyer@cdhlegal.com

Rishaban Moodley

Sector Head

Gambling & Regulatory Compliance
Director

T +27 (0)11 562 1666

E rishaban.moodley@cdhlegal.com

Mongezi Mpahlwa

Director

T +27(0)11 562 1476

E mongezi.mpahlwa@cdhlegal.com

Kgosi Nkaiseng

Director

T +27(0)11 562 1864

E kgosi.nkaiseng@cdhlegal.com

Desmond Odhiambo
Partner | Kenya
T +254 731 086 649
+254 204 409 918
+254 710 560 114
E desmond.odhiambo@cdhlegal.com

Lucinde Rhoodie

Director

T +27(0)21 405 6080

E lucinde.rhoodie@cdhlegal.com

Clive Rumsey

Sector Head

Construction & Engineering
Director

T +27 (0)11 562 1924

E cliverumsey@cdhlegal.com

Belinda Scriba

Director

T 427 (0)21 405 6139

E belinda.scriba@cdhlegal.com

Tim Smit

Director

T +27 (0)11 562 1085

E tim.smit@cdhlegal.com

Joe Whittle

Director

T +27(0)11 562 1138

E joe.whittle@cdhlegal.com

Roy Barendse

Executive Consultant

T +27(0)21 405 6177

E roy.barendse@cdhlegal.com

Jonathan Witts-Hewinson
Executive Consultant

T +27(0)11 562 1146

E witts@cdhlegal.com




BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek
ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice.
Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr
will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.
Dx 154 Randburg and Dx 42 Johannesburg.

T +27(0)11562 1000 F +27(0)11 562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 4816300 F +27(0)21 4816388 E ctn@cdhlegal.com

NAIROBI
Merchant Square, 3 floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.
T +254 731 086 649 | +254 204 409 918 | +254 710 560 114
E cdhkenya@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 481 6400 E cdhstellenbosch@cdhlegal.com

©2022 10998/APR

CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com

CLIFFE DEKKER HOFMEYR

INCORPORATING
KIETI LAW LLP, KENYA


https://twitter.com/CDHLegal?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc/
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.cliffedekkerhofmeyr.com/en/news/
https://www.instagram.com/accounts/login/?next=/cdhlegal/

	Button 14: 
	Button 15: 
	Button 16: 
	Button 17: 
	Button 18: 
	Button 19: 


