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The nitty-gritty of winding up external 
companies

The reasons for judgment by Slingers J of the Western 
Cape Division of the High Court in the AJVH Holdings 
(Pty) Ltd and Others v Steinhoff International Holdings 
N.V. and Others matter dealt with the issue of whether 
the court has the jurisdiction to wind up an insolvent 
external company. The reasons for judgment also 
dealt with the issue of properly establishing locus 
standi as a creditor of an insolvent company. 
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In May 2021, the applicants instituted 
proceedings for the provisional 
winding-up of Steinhoff International 
Holdings N.V. (“respondent”). The 
SIHNV Financial Creditors (“Financial 
Creditors”) brought an application 
to be granted leave to intervene 
in and oppose the liquidation 
application, Frederic Verhoeven and 
Christiaan Robert Zijderveld (“Dutch 
Administrators”) brought a similar 
application, in addition they also 
sought to be recognized as court 
appointed administrators of the 
respondent by virtue of the orders of 
the Amsterdam District Court (“ADC”) 
which granted them authority to 
institute and defend proceedings in 
South Africa. An in limine application 
was also brought challenging the 
court’s jurisdiction to hear a matter 
regarding the winding up of an 
external company.  

On 6 September 2021, the 
intervention applications and the 
in limine application regarding the 
court’s jurisdiction were heard and 
subsequently all dismissed with 
costs. As a result, the hearing of the 
liquidation application was scheduled 
to proceed on another date. The 
Financial Creditors requested reasons 
in terms of Rule 49(1)(c) and brought 
an application for leave to appeal. The 
Dutch Administrators also brought an 
application for leave to appeal. The 
winding up application was scheduled 
to proceed on 9 September 2021, 
however the Financial Creditors and 
the Dutch Administrators brought 
applications to postpone the hearing 
of the winding-up application. 
The respondent sought an order 
postponing the hearing of the 
winding-up application pending the 
final appeal of the in limine point. The 
applications to postpone the hearing 
of the liquidation application and 
to suspend operation of the court 
order were subsequently dismissed 
with costs.
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(Pty) Ltd and Others v Steinhoff 
International Holdings N.V. and 
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whether the court has the 
jurisdiction to wind up an insolvent 
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a creditor of an insolvent company.  

In providing the reasons of the 
court orders, the court dealt firstly 
with the in limine issue of whether 
the court has jurisdiction to wind 
up the respondent, it being an 
external company. The court set 
out the existing framework for 
winding-up of companies as set out 
in the Companies Act 71 of 2008 as 
well as Chapter 14 of the Companies 
Act 61 of 1973. The court favoured 
the applicants’ argument that there 
is an overlap between the two Acts. 
This argument considered the fact 
that the definition of company in 
section 1 of the 2008 Act does not 
include external companies, and 
section 337 of the 1973 Act does. 
Further, it considered that Item 9 of 
Schedule 5 in the 2008 Act provides 
for the continued application of 
Chapter 14 of the 1973 Act with 
respect to the winding-up of 
companies under the 2008 Act. The 
applicants relied on the decision of 
the court in Van Der Merwe v Duraline 
(Pty) Ltd where the court held that, 
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where a company is found to be 
insolvent, the provisions of Chapter 
14 of the 1973 Act would regulate 
the process and that the definitions 
applicable to that section would 
continue to apply. The applicants 
argued that when these provisions 
are read together, as they should be, 
Chapter 14 is incorporated into the 
2008 Act and continues to regulate 
the winding-up of companies. In 
terms of this interpretation, the 
section 337 definition of company 
in the 1973 Act, which includes 
external companies, extends the 
section 1 definition of the 2008 
Act in the context of winding-up. 
The court accepted this argument 
and found that it had the necessary 
jurisdiction to hear the provisional 
winding-up application in respect of 
the respondent, although it being an 
external company.

With respect to the intervention 
applications, the court dealing with 
the issue of locus standi, stated that 
a creditor has the onus to show that 
they have a direct and substantial 
interest in the winding-up of the 
company and that merely stating 
so is insufficient. The court found 
that none of the alleged Financial 
Creditors set out the necessary details 
of their claims against the respondent 
and that they had consequently not 
established a direct or substantial 
interest for the purposes of locus 
standi. In dealing with the Dutch 
Administrators application, the court 
set out the legal framework which 
requires a foreign liquidator to be 
granted recognition by a South African 
court before they can deal with assets 
in South Africa. A court will only 
enforce a foreign judgement where 
it is, among other things, made by a 
court with the requisite jurisdiction 

and competence to do so. The court 
found that the ADC only had the 
jurisdiction to appoint liquidators 
where the company’s main interests 
are situated in the Netherlands and 
that as Steinhoff’s operations are 
controlled and conducted from South 
Africa, the ADC did not have the 
jurisdiction to make the appointment 
and as such the Dutch Administrators 
were not entitled to the recognition 
they sought.

In respect of the application seeking 
to postpone the winding-up 
application the respondent relied 
on section 18(1) of the Superiors 
Courts Act 10 of 2013, arguing that 
the applications for leave to appeal 
suspended the operation of the court 
orders and therefore the court could 
not continue with the winding-up 
hearing. The court dismissed such 
application in doing so, the court 
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relied on the decision of the SCA 
in MV Snow Delta Serva Ship Ltd v 
Discount Tonnage Ltd 2000 which 
made it clear that the dismissal of an 
application is not suspended pending 
an appeal as there is nothing upon 
which execution can be levied. The 
court stated specifically that “ …the 
intervening parties’ application for 
leave to appeal can never bestow 
upon the standing to intervene in and 
oppose the winding-up application 
when they never had it in the first 
place”. Therefore, the court found 
that section 18(1) was not applicable 
in this instance. The court found 

that the point in limine regarding the 
court’s jurisdiction did not impact 
the rights of the parties and does 
therefore not meet requirements of 
an appealable decision. The court 
also remarked that the granting of a 
postponement would not necessarily 
be in the interests of justice as it 
would result in a fragmented and 
prolonged adjudication.

These reasons for the court order 
notably clarify the approach to 
interpreting the overlap between 
the 2008 Companies Act and the 
still relevant Chapter 14 of the 1973 
Act and confirms that the court 

The nitty-gritty of 
winding up external 
companies
CONTINUED

WINNERS OF M&A DEAL FLOW 2021

2020	
1st by M&A Deal Flow.
1st by BEE Deal Flow.
1st by BEE Deal Value.
2nd by General Corporate Finance Deal Flow.
2nd by General Corporate Finance Deal Value.
3rd by M&A Deal Value.

Catalyst Private Equity Deal of the Year.

2019	
M&A Legal DealMakers of the  
Decade by Deal Flow: 2010-2019.
1st  	by BEE M&A Deal Flow.  
1st 	 by General Corporate  
	 Finance Deal Flow. 
2nd	by M&A Deal Value.
�2nd 	by M&A Deal Flow.

2018	
1st�	 by M&A Deal Flow.
1st 	by M&A Deal Value.
2nd 	by General Corporate 			
	 Finance Deal Flow. 
1st 	by BEE M&A Deal Value.  
2nd 	by BEE M&A Deal Flow.

Lead legal advisers on 	the  
Private Equity Deal of the Year.

2021	
1st	 by M&A Deal Flow.
2nd 	by General Corporate  
	 Finance Deal Flow.
2nd	by BEE Deal Value.
3rd	 by General Corporate  
	 Finance Deal Flow.
3rd by BEE Deal Flow.
4th by M&A Deal Value.

2021

has the jurisdiction to entertain the 
winding-up of external companies. 
Further, it is crucial that parties 
hoping to intervene in the winding-up 
applications must properly establish 
their locus standi as the court will not 
take any assertions in this regard at 
face value. 

LUCINDE RHOODIE, 
MUWANWA RAMANYIMI AND 
HLONELWA LUTULI 
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