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When negotiating shareholder
agreements, most parties can
concur that on the sale of shares
by one shareholder, the other
shareholder(s) should be given
right of first refusal to purchase
the shares being disposed of.

Some shareholder agreements
also contain clauses that require a
shareholder sell their shares on the
happening of certain events.

On the occurrence of either or both
the above events it is not uncommon
for disagreements to arise between
the shareholders in regard to the
value of the shares. For this reason,
shareholder agreements almost
always contain clauses dealing with
share valuation should the parties fail
to agree a price.

A majority of these clauses allow for
the appointment of an independent
valuator to assess the market value
of the shares. They are also usually
coupled with clauses where the
parties agree that such valuation is
final and binding on the parties.

The case discussed in this article deals
with whether, once the valuation

has been published to the parties

by the valuer, the valuer is able to
consequently, unilaterally, retract the
valuation and/or amend it.

Recently this issue was settled by the
Supreme Court of Appeal (SCA) in the
reportable case of Tahilram v Trustees
of the Lukamber Trust (Tahilram).

The SCA ultimately decided that,
unless the shareholder agreement
states otherwise, once a valuer's
decision has been communicated

to the parties, the valuer is functus
officio. This means that valuer is
unable to revoke their decision

once it has been made. The valuer

is therefore unable to withdraw the
valuation in order to replace, alter
and/or amend it once published to
the parties.

Briefly, Tahilram concerned a situation
where the shareholders’ agreement
(SHA) provided that a shareholder

no longer in the employ of A& A
Dynamic Distributions (Pty) Ltd
(Company) had to offer their shares to
co-shareholders on the termination of
their employment.

Mr Tahilram, a 30% shareholder of
the Company and its Sales Director,
left the employ of the Company on

A majority of these clauses
allow for the appointment of
an independent valuator to
assess the market value of the
shares. They are also usually
coupled with clauses where
the parties agree that such
valuation is final and binding
on the parties.
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27 March 2018. He was deemed
to have offered his shares to his
co-shareholder, the Lukamber Trust

(Trust), on 26 March 2018. The parties,

however, could not agree on the fair
market value of the shares.

In this instance the SHA prescribed
that (i) the determination of the fair
market value of the shares would be
assessed by the Company'’s auditors
at the time; and (ii) this determination
was to be final and binding.

The valuation was conducted
accordingly, and the valuation
report published in parts on 4 and
13 July 2018.

Following their determination

as to the fair market value of the
shares, and the publication of their
report to the parties, the auditors
unilaterally amended the valuation.
They amended the report by
allocating certain of the Company's
assets instead to the trustee of the
Trust, and managing director of the
Company, Mr Kayser. This had the
consequence of reducing the value of
the Company and its shares.

Prior to this amendment the parties
had both accepted the unamended
report. For obvious reasons, the
amendments to the report favoured
the Trust, as the potential purchaser.

Mr Tahilram challenged the amended
report through an application to

the High Court. That court drew a
distinction between decisions of
arbitrators as opposed estimators

of value. The decisions of the former
being final and binding and decisions
of the latter not being so. Finding
valuers to be the latter, the High Court
decided that the auditors were not
functus officio following making the
original valuation, and were permitted
to substitute their original report.

On appeal, the SCA ruled that the
distinction between arbitrators and
valuers had no bearing on whether
the decision of either is final and
binding. Rather the SCA considered
the SHA itself, which provided that
the fair market value, as determined
by the auditors, would be final and
binding. The SCA concluded that,

in the absence of an agreement

or waiver by the shareholders to
the contrary, the auditors were not
permitted to withdraw the original
valuation and replace it.

In light of this, the SCA found that the
auditors in this matter were functus
officio once they had published their
original report to the parties. They
were therefore unable to unilaterally
substitute the original valuation with a
subsequent one.

On appeal, the SCA ruled
that the distinction between
arbitrators and valuers had
no bearing on whether the
decision of either is final
and binding. Rather the SCA
considered the SHA itself,
which provided that the fair
market value, as determined
by the auditors, would be
final and binding.
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In these instances, only a court would
be permitted to interfere with the
valuer's determination. And even
then, such interference was very
limited. Referring to the decision

in Wright v Wright 2015 (1) SA 262
(SCA), the SCA confirmed that an
expert valuator makes factual findings
and can only be challenged if

his judgment was not exercised
reasonably, irregularly or wrongly,
resulting in a “patently inequitable
result”. The SCA found that these
exceptions did not exist in this case.

The SCA further commented that
policy considerations of certainty and
finality necessitated that the decision
of a valuer cannot be withdrawn and
amended indefinitely.

Beyond the practical implications
this has where a valuer has made

a determination, the SCA's decision
also affirms the importance of parties
being bound by the terms of their
agreement. For certainty to prevail,

a valuation must be final and binding
upon parties when communicated to
them by the valuer.

BELINDA SCRIBA AND
NICHOLAS CARROLL

CDH'’S
COVID-19
RESOURCE
HUB

CLICK HERE
FOR MORE
INFORMATION

DISPUTE RESOLUTION ALERT | 4


https://www.cliffedekkerhofmeyr.com/en/news/?tag=covid-19

OUR TEAM

For more information about our Dispute Resolution practice and services in South Africa and Kenya, please contact:

Tim Fletcher

Practice Head

Director

T +27(0)11 562 1061

E tim.fletcher@cdhlegal.com

Thabile Fuhrmann

Chairperson

Joint Sector Head

Government & State-Owned Entities
Director

T +27(0)11562 1331

E thabile.fuhrmann@cdhlegal.com

Timothy Baker

Director

T +27(0)21 4816308

E timothy.baker@cdhlegal.com

Eugene Bester

Director

T +27(0)11562 1173

E eugene.bester@cdhlegal.com

Jackwell Feris

Sector Head

Industrials, Manufacturing & Trade
Director

T +27(0)11 562 1825

E jackwell.feris@cdhlegal.com

Anja Hofmeyr

Director

T +27(0)11 562 1129

E anja.hofmeyr@cdhlegal.com

BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several
components of our transformation strategy and
we continue to seek ways of improving itin a
meaningful manner.

PLEASE NOTE

This information is published for general
information purposes and is not intended to
constitute legal advice. Specialist legal advice
should always be sought in relation to any
particular situation. Cliffe Dekker Hofmeyr will
accept no responsibility for any actions taken or
not taken on the basis of this publication.

©2022 10717/JAN

Tobie Jordaan

Sector Head

Business Rescue, Restructuring
& Insolvency

Director

T +27(0)11562 1356

E tobiejordaan@cdhlegal.com

Corné Lewis

Director

T +27(0)11 562 1042

E corne.lewis@cdhlegal.com

Richard Marcus

Director

T +27(0)21 481 6396

E richard.marcus@cdhlegal.com

Burton Meyer

Director

T +27(0)11 562 1056

E burton.meyer@cdhlegal.com

Rishaban Moodley

Sector Head

Gambling & Regulatory Compliance
Director

T +27(0)11 562 1666

E rishaban.moodley@cdhlegal.com

Mongezi Mpahlwa

Director

T +27(0)11 562 1476

E mongezi.mpahlwa@cdhlegal.com

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196.
Private Bag X40, Benmore, 2010, South Africa.

Dx 154 Randburg and Dx 42 Johannesburg.
T +27(0)11562 1000 F +27 (0)11 562 1111
E jhb@cdhlegal.com

CAPE TOWN

11 Buitengracht Street, Cape Town, 8001.

PO Box 695, Cape Town, 8000, South Africa.
Dx 5 Cape Town.

T +27(0)21 4816300 F +27(0)21 481 6388
E ctn@cdhlegal.com

Kgosi Nkaiseng Tim Smit

Director Director

T +27(0)11562 1864 T +27(0)11 562 1085

E kgosi.nkaiseng@cdhlegal.com E tim.smit@cdhlegal.com

Byron O'Connor Joe Whittle

Director Director

T +27(0)11 562 1140 T +27(0)11 562 1138

E byron.oconnor@cdhlegal.com E joe.whittle@cdhlegal.com

Desmond Odhiambo Roy Barendse
Partner | Kenya Executive Consultant
T +254731086 649 T +27(0)21 405 6177
+254 204 409 918 E roy.barendse@cdhlegal.com
+254 710 560 114
E desmond.odhiambo@cdhlegal.com Jonathan Witts-Hewinson
Executive Consultant
Lucinde Rhoodie T +27(0)11 562 1146
Director E witts@cdhlegal.com
T +27(0)21 405 6080
E lucinde.rhoodie@cdhlegal.com

Clive Rumsey

Sector Head

Construction & Engineering
Director

T +27(0)11562 1924

E cliverumsey@cdhlegal.com

Belinda Scriba

Director

T +27(0)21 405 6139

E belinda.scriba@cdhlegal.com

NAIROBI

Merchant Square, 3" floor, Block D,
Riverside Drive, Nairobi, Kenya.

P.O. Box 22602-00505, Nairobi, Kenya.
T +254 731 086 649 | +254 204 409 918 |
+254 710 560 114

E cdhkenya@cdhlegal.comm

STELLENBOSCH &K

14 Louw Street, Stellenbosch Central, l.‘
Stellenbosch, 7600.

T +27(0)21 481 6400 =
E cdhstellenbosch@cdhlegal.com

CLIFFE DEKKER HOFMEYR

INCORPORATING
KIETI LAW LLP, KENYA



