CORPORATE & COMMERCIAL

ALERT

10 AUGUST 2022

W

FOR MORE
INSIGHT INTO
OUR EXPERTISE
AND SERVICES

D
C

INCORPORATING
KIETI LAW LLP, KENYA

IN THIS ISSUE

SOUTH AFRICA

King IV: The role of policies and
procedures in good corporate
governance

Good corporate governance entails ensuring that your
company has the correct policies and procedures

in place. Companies need not be bogged down

by unnecessary paperwork at inception. However,
there is merit in implementing some basic policies
and procedures.

KENYA

The M-Pesa Visa GlobalPay virtual card

Safaricom PLC (Safaricom) and Visa Inc (Visa) recently
announced the launch of the M-Pesa GlobalPay

Visa virtual card (the M-Pesa Card). The partnership
comes amidst the Central Bank of Kenya's issuance
of its National Payment Strategy 2022 — 2025, which
strives to create a future where Kenyans can “pay
anyone, anywhere",
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Good corporate governance entails
ensuring that your company has

the correct policies and procedures
in place. Companies need not be
bogged down by unnecessary
paperwork at inception. However,
there is merit in implementing some
basic policies and procedures.

HOW DO POLICIES AND
PROCEDURES FIT TOGETHER?

A policy is a document that
establishes rules and guidelines for
an organisation. A policy is usually
prepared by management and
approved by the governing body of
the organisation, and should be as
clear and concise as possible. Itis

the "what” and the "why”, rather than
the "how”. It should aim to achieve
uniformity in the performance of
activities, and compliance with

legal and other requirements of an
organisation. A good example of a
company policy is a limits of authority
policy. The purpose of this policy is to
ensure that certain types of decisions
and spending thresholds receive
approval by persons occupying

key positions.

The practical implementation of
policies is set out in “procedures”.
These are documents which describe
the steps that are to be taken to
implement policies. Procedures are
the “who", "when", “where” and "how"
of policies (an example would be a
recruitment procedure underpinning a
recruitment policy).

WHAT DOES KING IV SAY ABOUT
POLICIES AND PROCEDURES?

The King IV Report on Corporate
Governance codifies voluntary
principles and best international
practices in respect of corporate
governance. It contains specific
recommendations around the

need for and use of policies and
procedures. As an overarching
principle, the board of directors of a
company should govern compliance

with applicable laws, codes and
standards in a way that supports the
company being ethical and a good
corporate citizen. King IV recognises
that the primary leadership role of
any governing body encompasses
approving policies that give effect
to the directions provided, as well
as the overseeing and monitoring
of implementation and execution
by management.

In terms of King IV, management is
responsible for formulating policies,
which are to be approved by the
governing body. Management then
implements and executes strategies

in accordance with the policies

which are overseen by the governing
body. As regards the application of
policies, in line with the principle of
proportionality and acknowledgement
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that there is no single “one size

fits all approach’”, King IV provides
that where it is recommended that

a formal policy be established,
compliance could be accomplished
by formalising in writing a few
guiding criteria and processes, and by
continually developing the document
as learning evolves.

WHAT POLICIES DOES A SMALL TO
MEDIUM ENTERPRISE NEED?

King IV also provides guidance as to
the specific policies that a small to
medium enterprise should consider
preparing. A small to medium
enterprise should have a dividend
policy, as well as policies for future
equity ownership. Such policies
should deal, for example, with the
transfer, acquisition and disposal of
shares in the company, including the
method of valuing shares equitably.

As the company grows, other policies
that may be required are policies

that articulate the governing body'’s
direction on (i) tax, risk, technology
and information; (ii) compliance that
identifies which non-binding rules,
codes and standards the organisation
has adopted; (iii) fair, responsible

and transparent remuneration;

(iv) stakeholder relationships; and

(v) responsible investment.

WHEN DOES A COMPANY NEED
A POLICY?

A policy regulates a clear issue. It must
identify the issue to be addressed

and stipulate the desired outcome.
Generally, a company has one policy
per issue (for example, leave) that it
seeks to regulate. It must also be clear
if a policy is intended to apply to an
organisation as a whole (for example,
social media) or only in a particular
sector (for example, a specific
department of an organisation).

PREPARING POLICIES

The lifecycle of a policy starts with
research, followed by drafting

and comment by the relevant
stakeholders, submission to the
governing body for approval,
publication and implementation, and
organisational training to the extent
necessary. Finally, policies should

be reviewed from time to time and
updated as may be necessary.

JUSTINE KRIGE
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Safaricom PLC (Safaricom) and Visa
Inc (Visa) recently announced the
launch of the M-Pesa GlobalPay
Visa virtual card (the M-Pesa Card).
The partnership comes amidst the
Central Bank of Kenya's issuance

of its National Payment Strategy
2022 — 2025, which strives to create
a future where Kenyans can “pay
anyone, anywhere”.

The card is accessible on Safaricom'’s
M-Pesa app and is linked to a user’s
M-Pesa wallet, to allow payments

to online merchants. Interestingly,
the card only enables a user to make
payments to global vendors and
cannot be used for payments made
on a Kenyan website. The reasoning
behind this limitation seems to be that
Safaricom’s other payment options,
such as the M-Pesa Buy Goods or
Pay Bill services are available for
local websites.

Additionally, the M-Pesa Card is said
to exclusively apply to international
transactions to protect users from
incurring forex conversion costs

on local payments billed in Kenyan
Shillings. This is because Safaricom is
imposing a 3,5% charge on the value
of each online purchase made using
the M-Pesa Card. The charge will be
calculated based on the exchange
rate at the time of the transaction.

It is not clear whether these
transactions will be further subject

to the digital service tax (DST). The
DST applies to income derived or
accrued in Kenya from services
offered through a digital marketplace.
It is computed at a rate of 1,5% of the
gross transaction value. Although DST
is imposed on merchants, which in
this case would be the online vendors,
it is foreseeable that merchants

would seek to transfer this cost to the
consumers. This in turn would lead to
an increase in the cost of the items for
M-Pesa Card users, if DST applies.

Furthermore, it is key to note that
one of the implications of the
Safaricom — Visa partnership is that
Visa is likely to have access to an
M-Pesa Card user's personal data,
which would otherwise not be
available. This is because the M-Pesa
Card only allows access to merchants

within Visa's global network. Also

key to note is that it is designed to
enhance cyber security, as the card
auto-generates a CVV that is only
valid for a 30-minute period, requiring
a user to input their password each
time they would like a CVV generated.

HOW IT WORKS

The following are the main regulations
that govern the M-Pesa Card:

The Central Bank of Kenya
Act provides the basis for the
regulation of non-banking
institutions. It authorises the
Central Bank of Kenya (CBK)
to formulate and implement
policies to best promote the
establishment, requlation
and supervision of payment
systems in Kenya. The
National Payment Systems
Act of 2011 (NPS Act) makes
provisions for the regulation
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and supervision of payment
systems, including mobile
payments systems in Kenya.

It sets out the responsibilities
of payment service providers
(PSPs) and gives the CBK the
express authority to supervise
and regulate efficient payment,
clearing and settlement
systems. M-Pesa already
operates as a PSP in Kenya and
is required to comply with the
NPS Act and ancillary legislation
in this regard.

Moreover, Safaricom and Visa
are required to obtain certain
licences by virtue of their line
of business. However, it is
likely that the launch of this
service will not require either
of them to obtain additional
licences. For example, the
Money Remittance Regulation

of 2013, empowers the CBK

to issue a money remittance
transfer operator licence

that enables a licence holder
to provide money transfer
services. Visa is likely to have
had this licence and given

that the M-Pesa Card will be
operating on Visa's network
channels in order to transfer
funds from a user’s wallet to
the international vendor, it is
unlikely that this partnership
will require additional licensing.
Likewise, M-Pesa operates as a
PSP and requires a PSP licence
to authorise its provision of
payment services through an
electronic system. In sum,
Safaricom and Visa appear to be
leveraging each of their current
operating frameworks to
ensure compliance with the law
whilst maintaining minimum
regulatory friction.

COMPLIANCE

Both M-Pesa and Visa are further
required to comply with the

Data Protection Act of 2019

(Data Protection Act). The Data
Protection Act provides a framework
for handling and protecting
consumers’ data and financial
information. Furthermore, it imposes
a duty on payment service providers
to ensure the security of their
consumers’ data and gives a means
for recourse in case one of their rights
is violated. This will be essential for
the M-Pesa Card in protecting users'’
data because, as has been mentioned
above, Visa will likely be able to access
M-Pesa Card users’ personal data. The
Anti-Money Laundering Guidelines
for the provision of Mobile Payment
Services of 2013 outline measures

for preventing the occurrence of
money laundering through the use
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of mobile payment systems. These
measures have been implemented
in the M-Pesa Card including the
retention of the current M-Pesa
limits of KES 150,000 per transaction
and KES 300,000 per day at the
prevailing forex rate, mechanisms
for identification of the parties in the
transaction and the implementation
of strong operational procedures
and controls to handle and resolve
customer complaints.

In the words of Safaricom'’s CEOQO,
Mr Peter Ndegwa, the M-Pesa

Card seeks to "bridge the gap for
customers who would like to use

"

M-Pesa anywhere across the world
Echoing these sentiments, Visa's Vice
President and General Manager for
East Africa, Ms Corine Mbiaketcha
stated that the launch of this card

“Is an important step in achieving the
expansion of the payments ecosystem
across Africa by opening up the
global marketplace for every single
consumer”. The launch of the card is
intended to open up global shopping
for Kenyan consumers and is
marketed as “allowing secure cashless
payments to more than 100 million
merchants in over 200 countries
through Visa’s global network”.

NJERI WAGACHA, TYLER HAWI AYAH
AND SYLVIA KAMANGA.
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EMEA

The Legal 500 EMEA 2022 recommended our
Corporate & Commercial practice in Tier 1 for
commercial, corporate/MGA.

The Legal 500 EMEA 2022 recommended
Willem Jacobs and David Pinnock as a leading
individuals for commercial, corporate/M&A.

The Legal 500 EMEA 2022 included lan Hayes
in the 'Hall of Fame’ for commercial,
corporate/M&A.

The Legal 500 EMEA 2022 recommended
Johan Latsky, Peter Hesseling, Rachel Kelly,
Vivien Chaplin, Roux van der Merwe,

Roelof Bonnet, Brian Jennings and

David Thompson for commercial,

corporate/M&A.
The Legal 500 EMEA 2022 recommended
Justine Krige as a next generation lawye¥

for corporate, commercial/M&A.
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BBBEE STATUS: LEVEL ONE CONTRIBUTOR
Our BBBEE verification is one of several components of our transformation strategy and we continue to seek
ways of improving it in a meaningful manner.

PLEASE NOTE

This information is published for general information purposes and is not intended to constitute legal advice.
Specialist legal advice should always be sought in relation to any particular situation. Cliffe Dekker Hofmeyr
will accept no responsibility for any actions taken or not taken on the basis of this publication.

JOHANNESBURG

1 Protea Place, Sandton, Johannesburg, 2196. Private Bag X40, Benmore, 2010, South Africa.
Dx 154 Randburg and Dx 42 Johannesburg.

T +27(0)11562 1000 F +27(0)11 562 1111 E jhb@cdhlegal.com

CAPE TOWN
11 Buitengracht Street, Cape Town, 8001. PO Box 695, Cape Town, 8000, South Africa. Dx 5 Cape Town.
T +27(0)21 4816300 F +27(0)21 4816388 E ctn@cdhlegal.com

NAIROBI
Merchant Square, 3 floor, Block D, Riverside Drive, Nairobi, Kenya. P.O. Box 22602-00505, Nairobi, Kenya.
T +254 731 086 649 | +254 204 409 918 | +254 710 560 114
E cdhkenya@cdhlegal.com

STELLENBOSCH
14 Louw Street, Stellenbosch Central, Stellenbosch, 7600.
T +27(0)21 481 6400 E cdhstellenbosch@cdhlegal.com

©2022 11388/AUG

CLIFFE DEKKER HOFMEYR | cliffedekkerhofmeyr.com

CLIFFE DEKKER HOFMEYR

INCORPORATING
KIETI LAW LLP, KENYA


https://twitter.com/CDHLegal?ref_src=twsrc%5Egoogle%7Ctwcamp%5Eserp%7Ctwgr%5Eauthor
https://www.linkedin.com/company/cliffe-dekker-hofmeyr-inc/
https://www.youtube.com/channel/UCvCNe1IiE11YTBPCFFbm3KA
https://www.cliffedekkerhofmeyr.com/en/news/
https://www.instagram.com/accounts/login/?next=/cdhlegal/

	Button 2: 
	Button 3: 
	Button 4: 
	Button 5: 
	Button 6: 
	Button 7: 


