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Character matters! A discussion of the
developing characterisation principle in
competition law

In the recent Tourvest Holdings (Pty) Ltd v Competition
Commission and Another (195/CAC/Oct21) [2022]
ZACAC 5 (30 June 2022) decision, the Competition
Appeal Court (CAC) upheld Tourvest's appeal and set
aside the Competition Tribunal's (Tribunal) decision in
terms of which the Tribunal found that the conduct of
Tourvest Holdings (Pty) Ltd (Tourvest) and Siyazisiza
Trust (the Trust) was in contravention of Section 4(1)(b)
of the Competition Act 89 of 1998 (Act) and specifically
that their conduct amounted to collusive tendering,
which is a per se violation of the Act.
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In the recent Tourvest Holdings (Pty)
Ltd v Competition Commission and
Another (195/CAC/Oct21) [2022]
ZACAC 5 (30 June 2022) decision,
the Competition Appeal Court (CAC)
upheld Tourvest's appeal and set
aside the Competition Tribunal's
(Tribunal) decision in terms of

which the Tribunal found that the
conduct of Tourvest Holdings (Pty)
Ltd (Tourvest) and Siyazisiza Trust
(the Trust) was in contravention of
Section 4(1)(b) of the Competition
Act 89 of 1998 (Act) and specifically
that their conduct amounted to
collusive tendering, which is a per se
violation of the Act.

The matter arose from a complaint
filed by the Airports Company of
South Africa (SOC) Ltd (ACSA) alleging
collusion between a supplier of curio
crafts, the second respondent (the
Trust) and the appellant (Tourvest), a
specialist realtor in the sale of such
craft products, in a tendering for a
retail opportunity at Oliver Tambo
International Airport (ORTIA).

The appeal was centred around the
proper application of economic
theory and competition law in the
characterisation exercise to be
undertaken in the section 4(1)(b)
assessment and specifically in relation
to instances where the parties were
not in a horizontal relationship prior to
the alleged contravention.

BACKGROUND

By way of background, Tourvest's
destination retail business (also
known as Tigers Eye) focuses on the
sale of destination-themed souvenir
products to foreign visitors. The Trust
was formed in 1987 to assist women
in rural areas through upliftment

and training projects with the aim
of facilitating economic viability to
communities. Accordingly, the Trust
has been placed in the position of
‘middleman” in the supply of crafts
generated by these communities

to retailers.

On 17 February 2013, ACSA
published a request for bids for the
leasing of retail space described as
Opportunities 1, 2 and 3 (3 being
the relevant tender in this case).
The Trust and Tourvest entered into
a memorandum of understanding
(MoU) in terms of which they
would collaborate and tender a

bid for Opportunity 3. In terms of
the agreement, Tourvest would
provide the necessary experience,
management infrastructure,
technology and training required
to enable the Trust to bid for the
opportunity, for a management
fee of 7,5% of the turnover of the
Opportunity 3 business, on condition
that the Trust would take over
these functions within three years
of business.

The MoU stipulated further that
Tourvest and the Trust were aware of,
and agreed to the fact that Tourvest
would be tendering for the same
opportunity in its own right and that
the Tourvest tender would contain
the same rental proposal as the one
contained in the Trust's tender. The
reasoning given for this was that

in both instances, the Opportunity

3 business would be managed by
Tourvest for the first three years and
therefore, for purposes of determining
rental, the performance was assumed
to be the same.

CHARACTERISATION

The issues in dispute at appeal
stage were whether, for purposes
of characterisation, a horizontal
relationship existed between
Tourvest and the Trust before the
bid took place and, if not, whether
by virtue of Tourvest and the Trust
tendering for the same opportunity,
they became actual or potential
competitors for purposes of a section
4(1)(b) assessment. And further,
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whether their conduct could be
correctly characterised as collusive
tendering between parties in a
horizontal relationship.

When the matter came before the
Tribunal, it found that Tourvest and
the Trust became competitors by
virtue of tendering for the same
opportunity and that in the tender
process, the Trust held itself out as a
competitor of Tourvest. Therefore, the
Tribunal found both parties guilty of
collusive tendering and imposed an
administrative penalty on Tourvest in
an amount of over R9 million but did
not impose a penalty on the Trust due
to its status as an NPO.

The matter was taken on appeal to
the CAC by Tourvest, with the Trust
appearing as a respondent in support
of the appeal. Given that it was not
obvious that the conduct complained
of was of the nature of harmful fixing
of a price, it was necessary to engage
in an enquiry as to whether the

true character of the collaboration
between the parties was such that it
fell within the type of economically
harmful behaviour prohibited by
section 4(1)(b) of the Act.

In characterising the conduct of
Tourvest and the Trust, the CAC
considered the characterisation

test formulated in American Natural
Soda Ash Corporation and Another
v Competition Commission of
South Africa and Others [2005]

1 CPLR 1 (SCA) and Competition
Commission v South African
Breweries Limited and Others [2013]
2 CPLR 391 (CAC). The CAC also
considered the EU and US guidelines
on potential competitors, which
promote the economic approach
that enables the examination of the
counterfactual position (where there
is No agreement between the parties)
to the existing factual agreement
(where there is an agreement in
place between the parties). This is

accepted as the appropriate means
to determine whether the agreement
itself resulted in harm to competition
and if the alleged conduct should
fall into the type of economic
offence for which no defence should
be permitted.

POTENTIAL COMPETITORS

The question posed in this
counterfactual analysis is whether the
parties were potential competitors

in the absence of the impugned
agreement If the answer to the
question is in the affirmative, then
competition may have been harmed
as the agreement would then have
removed a potential competitor

from the market and therefore,

itself, resulted in potential harm to
competition. If the answer is negative,
then the agreement itself did not
remove competition from the market
as without the agreement there
would, in any case, have not been
any competition.
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CASE LAW

The CAC considered and

corrected the Tribunal's approach
and application in the cases of

the Competition Commission

v Eye Way Trading and Another
CR073Augl16/CR074Augl6 and
Competition Commission v Aranda
Textile Mills (Pty)Ltd; Mzansi Blanket
supplies Case no CRO16APR 18.

In the Eye Way case, the parties
were potential competitors in the
vertical space in the absence of the
impugned agreement and in the
Aranda case, Aranda was the only
manufacturer of the type of blankets
required by the tender. In Aranda,
the Tribunal found incorrectly that
the parties were in a horizontal
relationship and the CAC in Aranda
Textile Mills (Pty) Ltd and Another

v The Competition Commission

of South Africa (190/CAC/DEC20)
[2021] ZACAC 1 (17 December 2021)
upheld the appeal as it found that

without the impugned supply
agreement, the parties could not
be competitors. The CAC found
that the Tribunal incorrectly applied
the characterisation test given

that it failed to appreciate that

the conduct complained of was a
function of the vertical relationship
between the parties and not a
horizontal relationship.

A case that that has similar features
to the current instance and which
was considered by the Tribunal, is

A’ Africa Pest Prevention CC and
Another v Competition Commission
of South Africa [2019] 1 CPLR 122
(CAC), wherein the court found that
the submission of the two separate
bids on the same terms could not on
its own, bring the impugned conduct
within the ambit of section 4(1)(b).

In applying the facts of A'Africa, the
CAC found that Tourvest and the Trust
were never in an actual or potential
horizontal relationship as without

the input of Tourvest, the Trust could
not function as an independent
competitor in the specialty retail

store market.

The CAC further found that the
Tribunal incorrectly applied the

case of United States v Reicher

983 F.2d 168 (10th Cir. 1992), as
Reicher was decided on the basis
that a determination of a per se
antitrust violation depends on
whether there was an agreement to
subvert competition as opposed to
whether each party to the agreement
could perform, and that in applying
economic theory in the pre-tender
environment (which is the correct
environment) to assess the existence
of actual or potential competition,
the Trust could never have been
assessed to be a competitor. And
hypothetically, even it was pretending
to be a competitor, this would not
make it a competitor.

The CAC found that the Tribunal's
finding that the parties’ horizontal
relationship could be found in the
potential for the Trust to compete in
the future was illogical and contrary to
the provisions of section 4(1)(b). The
CAC held that accepted economic
theory and the proper application of
the terms of section 4(1)(b), do not
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accommodate the approach taken by
the Tribunal, being that the horizontal
relationship contemplated in the Act
may be located within the impugned
conduct itself.

In relation to the collusive tendering
finding made by the Tribunal against
the parties, the CAC held that in the
ordinary course, once it is accepted
that the parties are not in a horizontal
relationship, that is the end of the
enquiry and the enquiry as to the
characterisation of the conduct as
collusive tendering cannot follow as a
matter of law. Nonetheless, the CAC
held that on the case accepted by the
Tribunal, the “collusion” lay in the fact
that the parties tendered on the same
terms and at the same price. The
Tribunal therefore worked backwards
in its reasoning, having decided that
the price was “fixed”, it reasoned that
this meant that there was collusion of
the sort contemplated in section 4(1)
(b)(iii). Ultimately, the Tribunal should

have taken account of the fact the
character of the parties’ relationship
was simply vertical and should have
ended its enquiry there.

FINDING

The CAC ultimately upheld the
appeal by Tourvest and set aside

the Tribunal's decision, stating that
the parties were not in a horizontal
relationship at the time of the

alleged contravention and that the
fact that they tendered for the same
opportunity did not necessarily create
horizontality between them due to
the fact that, as previously stated,
without the agreement between
Tourvest and the Trust, the Trust could
not have existed as an independent
competitor in the market.

It is imperative for the relationship
between parties to an agreement
to be properly characterised

for purposes of establishing

a contravention in terms of
section 4(1)(b) of the Act. Recent

learnings from case law, including

the current case, have shown us that
due to the serious implications of

an adverse finding against parties

in terms of section 4(1)(b), it is not
sufficient to simply allege that parties
are in a horizontal relationship without
applying a thorough economic
analysis to establish the true nature

of the relationship and conduct
complained of. An adverse finding

in terms section 4(1)(b) requires
horizontality between the parties in
question, which we how know cannot
be derived from the actual conduct
itself. The parties must have been
actual or potential competitors at the
time of the alleged contravention, and
more importantly, absent the alleged
contravening act.

ANDRIES LE GRANGE,
NELISIWE KHUMALO AND
SHANDRE SMITH
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