
A cautionary tale: Taxpayer liability 
for capital gains tax on disposal not 
declared to SARS 

In many instances, especially in the context of complex, 
high-value transactions, a taxpayer may adopt a robust 
interpretation of tax legislation which results in the deferral 
or mitigation of their tax liability emanating from such 
transactions. In doing so, a taxpayer should make absolutely 
certain that there is a sound basis for the position adopted. 
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In 2003 the taxpayer 
used the amnesty 
available in terms 
of the Exchange 
Control Amnesty 
and Amendment of 
Taxation Laws Act 12 
of 2003 in order to 
repatriate his assets 
and wealth back to 
South Africa, which at 
that stage was residing 
offshore (amnesty 
application).

In many instances, especially in the 
context of complex, high-value 
transactions, a taxpayer may adopt a 
robust interpretation of tax legislation 
which results in the deferral or 
mitigation of their tax liability emanating 
from such transactions. In doing so, 
a taxpayer should make absolutely 
certain that there is a sound basis for 
the position adopted.

In Mr A v The Commissioner for the South 

African Revenue Service SARSTC 13395 (IT) 

[2021] (as yet unreported), a taxpayer failed 

to disclose to the South African Revenue 

Service (SARS) a disposal in circumstances 

in which he was undoubtedly under a 

legal obligation to do so. The taxpayer’s 

justification for not making such 

disclosure, notably that he viewed the fact 

that the sale was subject to a number of 

suspensive conditions as an indication that 

the purchase price had not yet accrued 

was held by the court to be “untenable”. 

Fortunately for the taxpayer, the facts of 

the matter were favourable and did not 

result in materially adverse consequences 

due to a gross error by SARS in calculating 

the taxpayer’s tax liability.

Background 

During the 2009 year of assessment, 

the taxpayer had disposed of his shares 

in BCD (Pty) Limited (BCD SA), making 

him liable for capital gains tax in addition 

to interest and additional penalty taxes. 

On 30 August 2012, SARS issued the 

taxpayer with a revised assessment to 

adjust the taxpayer’s assessed income 

for the 2009 tax year to take into account 

the disposal mentioned above. 

In terms of the revised assessment, the 

taxpayer was held liable for additional 

taxes and the total amount of his tax 

liability, including the additional taxes, 

amounted to R23,124,966, of which 

R10,618,223 related to a “capital gain on 

disposal of business interest[s]”.

On 2 November 2012, the taxpayer 

objected to the revised assessment, which 

was disallowed by SARS in respect of the 

capital gains tax levied and the related 

interest imposed in terms of section 89(2) 

of the Income Tax Act 58 of 1962 (Act) and 

additional penalty taxes.

In 2003 the taxpayer used the amnesty 

available in terms of the Exchange Control 

Amnesty and Amendment of Taxation 

Laws Act 12 of 2003 in order to repatriate 

his assets and wealth back to South Africa, 

which at that stage was residing offshore 

(amnesty application).

The taxpayer’s assets included his 

shareholding in an offshore company, 

registered and incorporation in the British 

Virgin Islands (BCD Corporation) valued 

at R95,389,436 (as per the amnesty 

application – US$11,937,258 multiplied by 

the agreed US$/ZAR foreign exchange rate 

of 7,9909). This valuation was accepted 

by the South African Reserve Bank in the 

amnesty application.

A cautionary tale: Taxpayer liability 
for capital gains tax on disposal 
not declared to SARS
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In this tax court 
appeal, the court had 
to determine whether 
the taxpayer is liable 
for capital gains tax as 
a result of the sale of 
the BCD SA shares. 

The transactions under the spotlight

On 29 January 2009, a sale of shares 

agreement was entered into between all 

the shareholders of BCD SA (including 

the taxpayer) and Sail Group Limited 

(purchaser), in terms of which the 

purchaser would acquire 100% of the 

issued share capital of BCD SA, 53.1% of 

which was owned by the taxpayer at the 

time.

The aggregate purchase price due and 

payable to the taxpayer for the sale 

of his BCD SA shares was the sum of 

R66,364,587, payable as follows:

 ∞ R27,944,485 in cash on the 

implementation date – that being 

8 January 2009 and seven days after 

fulfilment of all of the suspensive 

conditions of the agreement.

 ∞ R15,264,000 – by the allotment and 

issue to the taxpayer of the equivalent 

of shares to the value of R16,591,304 

in the purchaser. 

 ∞ R23,156,102 – on the third anniversary 

of the implementation date, being 

during January 2012, subject to certain 

warranty clauses and breach provisions 

in the agreement.

 ∞ At the same time, and as part of 

the same agreement of sale dated 

29 January 2009, the taxpayer also 

sold to the purchaser all of his shares 

in BCD Corporation. 

Issues to be determined

In this tax court appeal, the court had to 

determine whether the taxpayer is liable 

for capital gains tax as a result of the sale 

of the BCD SA shares. 

If the taxpayer was found to have been 

liable for capital gains tax on the sale of 

the BCD SA shares, then the court had to 

determine how the capital gains tax should 

have been calculated, namely: 

 ∞ what were the proceeds from the sale 

of the shares, and

 ∞ what was the base cost of the shares?

Did the proceeds accrue to the taxpayer? 

The primary argument of the taxpayer in 

disputing the tax imposed by the revised 

assessment was that the purchase price 

was only payable upon the fulfilment of 

certain suspensive conditions. As a result, 

the taxpayer adopted the position that he 

would only include the sale proceeds in his 

taxable income in the year of assessment 

in which all the suspensive conditions had 

been fulfilled. 

The court considered well-established 

jurisprudence in determining whether the 

proceeds had accrued to the taxpayer 

and stated that the words in the Act “has 

accrued to or in favour of any person”, 

simply means “to which he has become 

entitled” as outlined in Lategan v CIR 1926 

CPD 203.

Similarly, in Mooi v SIR 34 SATC 1, it was 

held that a contingent right conditional 

upon the fulfilment of certain conditions 

cannot be regarded as an “amount” for 

the purposes of the definition of “gross 

income”, even though such a right 

possesses a monetary value at the time it is 

acquired by a taxpayer. Such a contingent 

right does no more than “set up the 

machinery for creating a benefit”, and the 

benefit accrues only when all conditions 

attaching to the right are fulfilled.

A cautionary tale: Taxpayer liability 
for capital gains tax on disposal 
not declared to SARS...continued
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The court found that 
there was merit in the 
approach proposed 
by the taxpayer, that 
being that all of the 
shares held by the 
taxpayer in the group 
of companies should, 
for purposes of the 
assessment of capital 
gains tax, be treated 
as one “asset“ as 
defined in the Eighth 
Schedule. 

The court, however, found this argument 

to be fatally flawed in that on the taxpayer’s 

own evidence, he received the first 

payment from the purchaser in February 

2009. Accordingly, the court stated that 

“the ineluctable inference to be drawn is 

that all of the suspensive conditions were 

fulfilled. If not, there would not have been 

payment to him of the first instalment 

payable.”

The court concluded that the purchase 

price of R66,364,578 had indeed “accrued” 

to the taxpayer when he sold his shares 

in BCD SA on 29 January 2009 and 

the amount represented “the proceeds 

received or accrued” in respect of the 

disposal of the BCD SA shares.

How was the capital gains tax liability 
calculated?

Having found that the purchase price had 

accrued to the taxpayer and that he was 

liable for capital gains tax on the sale of 

the BCD SA shares, the court turned to 

the issue of the quantum of the capital 

gain that should have been included 

in the taxpayer’s income. This enquiry 

required the court to establish the base 

cost of the BCD SA shares and entailed 

the considerations set out hereunder.

The taxpayer argued that the valuation 

done for the amnesty application of the 

BCD Corporation shares constitutes a 

valuation which should be accepted 

and, as a result, there was a capital loss 

when the BCD Corporation shares were 

disposed of.

SARS argued that the base costs should 

simply be calculated on the basis that the 

taxpayer acquired the BCD Corporation 

shares at R1 par value, therefore R531, and 

the capital gain assessed on that basis.

The court found that there was merit in 

the approach proposed by the taxpayer, 

that being that all of the shares held by 

the taxpayer in the group of companies 

should, for purposes of the assessment of 

capital gains tax, be treated as one “asset” 

as defined in the Eighth Schedule. 

Therefore, the base cost of that asset 

should be determined on the basis that 

it was acquired on the date on which 

the shares in BCD SA were issued to the 

taxpayer and, importantly, the market value 

of those shares should be established 

with reference to the amount declared to 

and accepted in the amnesty application. 

In terms of this declaration, the taxpayer 

had an 82% shareholding in the BCD 

Group of Companies – that being the 

BCD Corporation at that stage – valued at 

R95,389,436.60.

A key point in determining the base cost 

of the shares (both the BCD SA shares and 

the BCD Corporation shares) was that at 

28 February 2003 the taxpayer owned 

82% of the shares in BCD Corporation. 

On 29 January 2009 only a 53,1% 

shareholding in the group (consisting 

of BCD SA and BCD Corporation shares) 

was disposed of, meaning that the base 

cost of 53,1% of the shareholding should 

be determined by pro-rating the value 

resulting in a 53,1% shareholding being 

valued at R61,763,519.70.

Taking into account the above, the court 

stated that this approach accords with 

the letter and the spirit of the relevant 

provisions of the Eighth Schedule and 

performed its own calculation, which 

resulted in capital gains tax payable 

by the taxpayer in the amount of 

R3,641,339.58

A cautionary tale: Taxpayer liability 
for capital gains tax on disposal 
not declared to SARS...continued
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The concept of 
accrual in the 
definition of 
gross income has 
extensively been 
traversed in our law 
and the position 
adopted by the 
taxpayer was plainly 
incorrect. 

Order

The court held that:

 ∞ The assessment did not correctly 

reflect the capital gain realised by 

the taxpayer and accordingly, SARS 

was ordered to alter the assessment.

 ∞ Interest would therefore need to be 

re-calculated based on the correct 

tax liability amount.

 ∞ Additional tax imposed was reduced 

by the court from 200% to 25% on the 

basis that the court found extenuating 

circumstances to be present. This 

was premised on the fact that the 

assessment was in excess of what 

the court determined such liability to 

be (i.e. the basis of SARS’ calculation 

was grossly incorrect).

Comment

This judgment is an example to taxpayers 

of the importance of, firstly, obtaining 

good tax counsel when entering into 

material transactions, and secondly, being 

able to justify and substantiate any tax 

position being adopted, especially where 

that position results in the mitigation 

or deferral of the taxpayer’s tax liability.

The concept of accrual in the definition 

of gross income has extensively been 

traversed in our law and the position 

adopted by the taxpayer was plainly 

incorrect. In fact, the court took great 

exception to the taxpayer’s failure to 

disclose to SARS that he disposed of an 

asset and realised a substantial sum of 

money running into tens of millions of 

rand – the court stated that there is no 

justification for this position. 

In addition to the above, were it not for 

the gross error by SARS in calculating the 

taxpayer’s liability, the court may well have 

confirmed the additional tax penalty of 

200% as there would not have been any 

extenuating circumstances present to 

reduce the penalty. 
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