REAL ESTATE

IN THIS
ISSUE

Body corporate, release the certificate!

You purchase a property in a sale in execution and to

obtain a levy clearance certificate, you are requested to pay,
among other things, all outstanding amounts owing by the
transferor to the body corporate. If you dispute the amount
claimed by the body corporate, are you permitted to tender

a form of security for payment of the outstanding amount
and must the body corporate issue a levy clearance certificate
pending finalisation of the dispute after transfer?
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REAL ESTATE

In terms of the agreement,
the purchaser was
responsible to settle all
amounts owing to the
body corporate by the
current registered owner.

certificate!

You purchase a property in a sale in

execution and to obtain a levy clearance

certificate, you are requested to pay,
among other things, all outstanding
amounts owing by the transferor to

the body corporate. If you dispute the
amount claimed by the body corporate,
are you permitted to tender a form of
security for payment of the outstanding
amount and must the body corporate
issue a levy clearance certificate
pending finalisation of the dispute

after transfer?

This was one of the legal questions
before the full bench of the High Court
of South Africa, Gauteng Local Division,
Johannesburg in The Body Corporate
Marsh Rose v Steinmuller and Others.
The court was tasked with deciding

the correct interpretation of section
15B(3)(a)(i)(aa) of the Sectional Titles
Act 95 of 1986 (Act).

Introduction

In terms of section 15B(3)(a)(i)(aa)
of the Act:

“(3) The registrar shall not register a
transfer of a unit or an undivided share
therein, unless there is produced

to him:
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(a) a conveyancer's certificate
confirming that as at date of
registration:

(i)(aa) If a body corporate is
deemed to be established in terms
of section 2(1) of the Sectional
Titles Schemes Management Act,
that body corporate has certified
that all moneys due to the body
corporate by the transferor in
respect of the said unit have
been paid, or that provision has
been made to the satisfaction

of the body corporate for the
payment thereof “

The Body Corporate of Marsh Rose
(appellant) had argued before the

court that section 15B(3)(a)(i)(aa) of

the Act allowed it to claim all amounts
outstanding, including legal costs

and outstanding levies relating to the unit
from the transferee (first respondent),
before issuing a levy clearance certificate.
The claim of these outstanding monies
from the transferee was due to the sale
having been one conducted as a sale

in execution by the Sheriff of the High
Court. In terms of the agreement, the
purchaser was responsible to settle all
amounts owing to the body corporate

by the current registered owner.
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The appellant
refused to issue

a levy clearance
certificate until the
outstanding amount
of R312,903.21
owed by the current
registered owner of
the property was
paid. The amount
included not only
judgment debt,

but also un-taxed
legal costs against
the current owner
in respect of

the property.
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certificate!. continued

If this was not a sale in execution, the seller
would be responsible for payment of the
outstanding amount due.

The appellant refused to issue

a levy clearance certificate until the
outstanding amount of R312,903.21
owed by the current registered owner

of the property was paid. The amount
included not only judgment debt,

but also un-taxed legal costs against

the current owner in respect of the
property. The appellant argued that
section 15B(3)(a)(i)(aa) of the Act intends
to secure payment of all amounts owing
in respect of the unit, which includes the
legal costs as these are legitimately owing.
The appellant then proceeded to provide
the first respondent with an amended
account for the sum of R295,044.81.
The first respondent again disputed

the amount claimed and tendered to
give security to the appellant in the
amount of R150,000 to obtain the levy
clearance certificate and proceed with
the transaction. This was less than the
amount claimed by the appellant and as
such the appellant refused to accept the
security due to it being insufficient in form
and amount.

The first respondent approached the court
a quo for an order directing the appellant
to issue the required levy clearance
certificate in respect of the property
against payment of an amount as security
by the first respondent into his attorney’s
trust account pending the resolution of the
dispute regarding the amount that was
owed to the appellant. The amount was

to be held in trust by the conveyancer

as security for any amount which the
appellant might recover in litigation action
instituted within 10 days of the court

order being granted.

In the court a quo

The honourable Judge Wanless AJ held in
favour of the first respondent and ordered
the appellant to issue the levy clearance
certificate before the dispute between the
parties was finalised. The first respondent
was to provide an amount of R250,000
within 10 days of granting the order as
security for any claim that the appellant
may have had in respect of the property.
The funds were to be held in trust by the
first respondent’s attorneys.

The appellant would then be entitled

to, within the same period of 10 days,
institute legal proceedings to recover any
amount owing, failing which, the amount
tendered by the first respondent would be
refunded. The first responded would then
be able to proceed with registration of the
immovable property accordingly.

The body corporate appealed against
the judgment.

Before the High Court
Majority judgment

The court emphasised that when
interpreting the language used in
legislation, it should be read in its ordinary
meaning in accordance with the context
in which it is found. When interpreting

the wording of section 15B(3)(a)(i)(aa) of
the Act, it allows the transferor to, instead
of making actual payment of the amount
owing to the body corporate on date

of registration, make provision for the debt,
provided that it is to the satisfaction of the
body corporate.
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The court upheld

the findings of the
court a quo and
concluded that the
security provided by
the first respondent
was sufficient and that
the body corporate
had to issue the levy
clearance certificate.
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Body corporate, release the

certificate!. continued

The court held that the legislature must
have been aware that monies due to the
body corporate could be disputed on bona
fide grounds and that the intention of the
legislature could not have been to cause
lengthy delays to transfer where charges
to an owner’s accounts are in dispute.

The court further held that section
15B(3)(a)(i)(aa) of the Act did not prescribe
the required form of security that had to
be tendered and accepted as sufficient

by the appellant. However, the appellant
was obliged to exercise its discretion to
accept the security in good faith and not
in a manner that is detrimental to the
interests of the owner of the unit. The form
of security that was accepted by the court
a quo was objective and reasonable as it
took into consideration the total amount
that might be due to the appellant.

The court held that the amount

of R43,380.09 (which forms part

of the R250,000 which the court
ordered to be paid into the attorney’s
trust account), being legal costs owning
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by the current registered owner, were

not a burden on the property but remained
the responsibility of the current owner

in his personal capacity and therefore
such debt could not be claimed from the
first respondent. The appellant not only
levied the legal costs, but also charged
24% interest compounded monthly over
four years on the un-taxed legal fees when
the court ordered a 9% simple interest
rate on the judgment debt amount in
favour of the appellant against the current
registered owner. The appellant could
also not provide the required authorising
resolution to charge the inflated interest
rate as stipulated in section 3(2) of the
Sectional Titles Schemes Management
Act 8 of 2011, read with management

rule 21(3), and therefore failed to prove
that it was entitled to the additional
interest amount.

The court upheld the findings of the court
a quo and concluded that the security
provided by the first respondent was
sufficient and that the body corporate

had to issue the levy clearance certificate.
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We advise purchasers
to conduct a thorough
due diligence
investigation prior to
purchasing a property
at a sale in execution
(Sheriff's auction).
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Minority judgment

In the dissenting judgment, Adams J
advanced that the protection afforded

to the appellant by the provisions of the
section entitled it to withhold the levy
certificate until all amounts outstanding

in relation to the property had either been
paid for or sufficient security provided

for the full amount claimed by the
appellant, including the legal fees incurred
to recover debt

Adams J was of the opinion that the

first respondent could have paid the

full amount claimed by the appellant
under protest or could have obtained

a declaratory order to ascertain whether
the full amount claimed by the appellant
was legally owing to it.

Body corporate, release the

Conclusion

The judgment caused uncertainty
regarding the interpretation of

section 15B(3)(a)(i)(aa) of the Act and
whether a body corporate can be
compelled to issue a levy clearance
certificate pending the resolution

of a dispute regarding the amounts
owing to a body corporate. The judgment
now also burdens transferring attorneys to
withhold these amounts in trust pending
the outcome of disputes between a
transferee and body corporate regarding
the levy accounts. We advise purchasers
to conduct a thorough due diligence
investigation prior to purchasing a property
at a sale in execution (Sheriff’s auction).
This investigation must include a review
of the latest municipal accounts and levy
statements. We anticipate that this
decision will be taken on appeal to the
Supreme Court of Appeal for clarity on
the interpretation going forward.

Sune Kruger and Akhona Mdunge
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